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Appendices

This brief is intended to be complete in and of itself. Nonetheless, we have grouped together several documents, which we have consulted or produced and which are appended hereto or available on our web site at http://pages.infinit.net/orions/. These documents include Adoption in Quebec: The Right to Know which we prepared in 1995, a proposal for a bill which we drafted in 1996, various documents related to the issue, correspondence with government and other organizations, legal doctrine, jurisprudence, and a detailed bibliography. 

Foreword


I became interested in adoption in 1984 when I discovered by chance that I, myself, was adopted. In 1991, I began actively seeking a solution to the impasse created by sealed adoption records. I headed a working committee—known as Adoption au Québec: le droit de savoir (Adoption in Québec: The Right to Know)—made up of individuals from various fields such as law, sociology, psychology, computer science and translation. 


The activities of that committee, whose members were citizens aware of the sealed adoption record issue, extended from 1995 to 2001. The committee’s self-assigned mandate was to analyze the question of adoption-related information disclosure, formulate recommendations and ensure they were implemented by the government. In order to rectify the prevailing situation, the committee produced various recommendations, including a proposal for a bill based on the legislation in effect in British Columbia. In light of the government’s failure to rectify the prevailing situation, we are left to seek recourse from the courts. 


This brief is a revised and enlarged version of documents presented to various parliamentary committees and commissions of the Québec government as well as other organizations. All the excerpts quoted herein are free translations of the original French, with few exceptions.
 


We wish to extend our thanks to the individuals and groups who have contributed to the advancement of our work and the preparation of this brief. 

Summary 


Concealing people’s adopted status from them and limiting their access to knowledge about their hereditary background are examples of the discrimination created by adoption record confidentiality and the secrecy surrounding adoption. These practices go against the Québec Charter of Human Rights and Freedoms and various other Québec and Canadian laws. They also go against international conventions with respect to human rights and freedoms. 
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Infringement of Human Rights and Freedoms and Sealed Adoption Records in Québec 
1. Introduction
For some people, 1984 is the title of a futuristic novel written by Georges Orwell in 1950 portraying an absolute totalitarian regime that watched over the every word and deed of fellow citizens in order to repress any critical thinking. 

For me, 1984 was the year of a revelation that would end all my certainty about my past. That year, one of my aunts alluded to my adoption, mistakenly believing that I knew about it. This opened the door to a multitude of questions, but very few answers since my adoptive mother and father had died in 1981 and 1983 respectively. A personal search for answers then began. During my search, I was concerned about two major questions: How can third parties be left the responsibility of telling people about their adopted status? And how can third parties be given the right to inform people about their past, genealogy and hereditary background? It was clear to me that finding the answers about my own past would have to be through a reform of the legislation in effect.

Discrimination legalized by the state is the most intolerable form, because the individuals who are subjected to it feel powerless to fight it. Discrimination based on race (apartheid, segregation, etc.) is common throughout the world. It is only through the collective will that such political regimes can be abolished. In Canada, discrimination based on gender (former prohibition of women from voting in federal elections) and on sexual orientation (present prohibition of same-sex partners from marrying) are just two examples among many. In Québec as well, discriminatory laws have been sanctioned: in the past, women have been excluded from voting and their capability to contract has been limited; the rights of children (to inheritance, support) have differed depending on whether they were legitimate, illegitimate or adopted. Fortunately, the laws or articles thereof that create such discrimination can be and, in some cases, have already been repealed.

But unfortunately, the confidentiality of adoption records in Québec continues to generate discrimination against adopted people.

As a result, we are asking that all people born in Québec for whom there has been a consent to adopt, whether or not they were adopted, be granted access to their adoption records and all related documents. We are also asking that the government implement a mechanism allowing adopted people to learn, where applicable, about their adopted status. More generally, we are asking that the secrecy shrouding adoption, in terms of adoptees’ knowledge of their adopted status and their original filiation, be eliminated.  

Despite all the efforts that have been invested over the years, the Québec government has not made the legislative amendments that would enable adoptees to enjoy the same rights as other people. Recourse from the courts has therefore become the only possible means of achieving that end. 

This brief presents and analyzes legislative and other considerations showing that the provisions respecting adoption record confidentiality infringe on human rights and freedoms. It provides an overview of the government’s failed attempts to provide solutions to the problems created by the system of adoption record confidentiality. It concludes with a summary of the main points raised. 

2. Law and Discrimination

(a) In Québec

In articles published in August 1979
 and October 1982,
 the Commission des droits de la personne du Québec pointed out discrimination with respect to the inviolability of the human being (article 1 of the Québec Charter of Human Rights and Freedoms), civil status (article 10 of the Québec Charter), etc. 


In its August 1979 article, the Commission came to the following conclusion regarding privacy protection (article 5 of the Charter):


It is not by exercising their right to know their original civil status, the identity of their biological parents and their genealogy that adoptees may infringe on the privacy of their biological parents. It is only when adoptees wish to meet and get to know their parents, as sometimes happens, that a problem could arise and the rights of the biological parents could be infringed on. 


The Commission recommended the following solution:


People adopted after the law came into effect would, without limitation, have the right to know their original civil status and to consult their judicial and social service records. However, social services would be at the disposal of adoptees, adoptive parents and biological parents and would provide them with assistance in exercising their rights. 


People adopted before the law came into effect would also have the right to know their original civil status, but would have access to such information solely with the consent of their biological parents or the one who acknowledged them.


Social services would act as an intermediary between the adoptees and biological parents and would take the necessary steps to obtain the required consents. 


However, should the biological parent refuse to provide his or her consent or should such consent is impossible to obtain, adoptees may apply to the court and the court would grant access to the adoption record and original civil status if it deems that the parent’s consent is not necessary in light of the circumstances and, in particular, the good sought by the adoptee.


In an article titled Les dossiers d'adoption: un secret trop bien gardé (Adoption Records—A Too Closely Guarded Secret), published in Droits et libertés in October 1979, the Commission stated the following:


The Charter of Rights and Freedoms prohibits discrimination based on civil status. Article 50 of the Charter specifies that “the Charter shall not be so interpreted as to suppress or limit the enjoyment or exercise of any human right or freedom not enumerated herein.” According to the Commission, a person should therefore not be deprived of a right granted to a non-adoptee because of his/her civil status as an adoptee. Such a distinction could prove discriminatory.


From a psychological and medical standpoint, the Commission indicated the following in its October 1979 article:


The psychological sciences have clearly shown the need for individuals to integrate the determinants of the past and present in order to ensure their cohesiveness and development. Human beings can undergo separation and abandonment, but it is essential for them to be able to place these events in a historical continuity. 


From a medical point of view, genetic components can be very important in certain physical pathologies. Adoptees now pose considerable problems for geneticists because of the difficulty in obtaining useful information about their biological background.

This point is elaborated on in a document appearing on the web site http://www.psychologies.com/ and reported by Catherine Marchi, a clinical psychologist and graduate of Université René Descartes, Paris 5: 
In psychiatry, mood disorders are divided into two distinct categories: endogenous manic-depressive psychoses (that is, genetic in origin) which are characterized by the occurrence of cyclical manic and/or depressive states, and psychogenic depressions (that is, of psychological origin) which are reactions to a pathogenic situation. Numerous studies have shown that there is a hereditary predisposition in manic-depressive psychoses. 

The morbidity risk in the general population varies from 0.6% to 1.6%, depending on the study. In a manic-depressive family, the morbidity risk rises to 15% to 20% for collaterals and first degree relatives. The coincidence among twins is on the order of 20% for fraternal twins and 60% to 70% for identical twins (statistics taken from L'abrégé de psychiatrie, Éditions Masson). The mode of genetic transmission is still controversial. Statistics have also shown that in a quarter of cases, the first bout of depression occurs following a major psychological trauma, the loss of a loved one, job loss, a separation, financial problems. 

. . . 4 out of 10 successful suicides are related to a characterized depressive state. 

This excerpt clearly indicates the importance of knowing one’s hereditary background. A person who is predisposed to certain illnesses will be able to seek or be referred to the necessary medical or psychological care. However, in the case of adoptees who do not know the hereditary background of their biological parents, an unawareness of hereditary diseases or a delay in their detection can have grievous results or at least postpone an appropriate diagnosis. In medicine, it has long been held that early diagnosis and prevention are important factors in the effective treatment of diseases. 


In 1982, when the government unveiled articles 631 and 632 of the Code Civil of Québec with respect to adoption record confidentiality (sections 582 and 583 of the present Civil Code), the Commission asked that their implementation be stayed and that their wording be revised to take into account the recommendations it made in 1979.  


The right to know one’s origins is not expressly stipulated in any law or regulation but is implicitly recognized in various articles of the Québec Charter of Human Rights and Freedoms.


We believe that an individual’s past is an integral part of his or her person and that no one has the right to hide it, change it, or keep it secret without the person’s knowing. 


We would also like to express our concern that there may be discrimination in the hiring of adoptees (articles 10 and 16 of the Québec Charter of Human Rights and Freedoms). Can the government guarantee that adopted people, with the same skills as other applicants, would be able to obtain a position allowing them access to their adoption or birth records (i.e., as a Youth Court clerk, child and youth protection centre employee, hospital archives employee, Civil Status Branch employee, Youth Court judge, etc.)? Conversely, can the government ensure that people holding such positions have not had access to their records when the rest of the population does not have that option? 

(b) In Canada

Confidentiality of Adoption Records


Adoption comes under provincial jurisdiction; however, adoptees as Canadian citizens are protected by the Canadian constitution. After analyzing the Canadian Charter of Rights and Freedoms, which includes articles similar to those in the Québec Charter, we have come to the conclusion that the confidentiality of adoption records is discriminatory.  

We believe that the rights of adoptees under articles 7, 15 (1) and 15 (2) of the Canadian Charter of Rights and Freedoms are not respected and that such discrimination is unjustified in a free and democratic society. These articles read as follows: 

7. Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice. 

 15. (1) Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability. 

15. (2) Subsection (1) does not preclude any law, program or activity that has as its object the amelioration of conditions of disadvantaged individuals or groups including those that are disadvantaged because of race, national or ethnic origin, colour, religion, sex, age or mental or physical disability. 

On the basis of article 24 (1) of the Canadian Charter of Rights and Freedoms, adoptees may apply to the courts for remedy:

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances. 

We are of the opinion that the articles of laws providing for the confidentiality of adoption records should be rendered inoperative under article 52 (1) of the Constitution Act, 1982, which reads as follows:

52. (1) The Constitution of Canada is the supreme law of Canada, and any law that is inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no force or effect. 

Adoption and Citizenship


We would like to address another issue, which is that of citizenship. The decision Droit de la Famille – 1571 [1992] R.D.F., 220 to 222, indicates that a copy of the adoption judgment can be obtained so that adopted children of Canadian origin can, where applicable, acquire French nationality in accordance with French legislation. 


Our general position on adoption and citizenship is outlined in the following text, which was previously prepared by us:  

In Québec, adoption confers Canadian citizenship on the adoptee. Adoption thus eliminates any trace of a child’s original citizenship if that child’s biological parents had citizenship other than Canadian.

Since adoption must be in the best interests of the child, we believe that it is prejudicial for adopted children to lose their original citizenship without their consent. It is essential to ensure that adopted children are not deprived of their biological rights in this respect. 

The pertinent laws must be amended so that the adoptees, where applicable, can keep their original citizenship and their Canadian citizenship, provided this is not incompatible with other laws. 

This position is supported by article 15 of the Universal Declaration of Human Rights, which states that:

Article 15

1. Everyone has the right to a nationality. 

2. No one shall be arbitrarily deprived of his nationality nor denied the right to change his nationality. 

Nonetheless, article 577 of the Civil Code of Québec specifies the following with respect to the effects of adoption:

Article 577

Adoption confers on the adopted person a filiation which replaces his or her original filiation. 

The adopted person ceases to belong to his or her original family, subject to any impediments to marriage or a civil union. 

There is an obvious conflict between international and domestic law. We believe that the issue comes under the law of each country. The question then becomes: under the citizenship act of each country, is foreign citizenship forfeited when a child is adopted?

It should be noted that article 3 of the Convention on the Rights of the Child indicates the following:

Article 3

1. In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration. 

2. States Parties undertake to ensure the child such protection and care as is necessary for his or her well-being, taking into account the rights and duties of his or her parents, legal guardians, or other individuals legally responsible for him or her, and, to this end, shall take all appropriate legislative and administrative measures. 

This raises a number of questions:


· How, in an adoption, can a third-party State (in this case Québec, which moreover is not a sovereign country) deprive the citizen of a foreign country of his or her nationality? 

· When the original citizenship (other than Canadian) is known, can a foreign national adopted in Québec claim his or her original citizenship? 

· Would this type of measure go against the laws of the country of origin and constitute a crime in that country? 

· Would not being informed about one’s foreign origin constitute an infringement of human rights? 

· Conversely, if an adopted person were born of at least one parent with Canadian citizenship and the person was adopted abroad by parents who do not have Canadian citizenship, would Canada recognize the Canadian citizenship of that adopted person?


Generally speaking, the governments and the courts will have to determine whether the rights guaranteed by the Québec Charter of Human Rights and Freedoms and the Canadian Charter of Rights and Freedoms can be claimed on behalf of a deceased person. More specifically, in the event of a conflict with respect to human rights and freedoms, we believe that if the biological parent is deceased, the adopted person must be favoured.

(c) Internationally 


When it comes to international treaties (those of the United Nations), article 1 of the Universal Declaration of Human Rights states that “all human beings are born free and equal in dignity and rights.” Article 2 stipulates that “everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as . . . birth or other status.” Article 7 specifies that “all are equal before the law and . . . are entitled equal protection against any discrimination in violation of this Declaration.” 

The lack of equal rights for everyone in terms of knowing about their biological history constitutes real, serious and permanent discrimination which adopted people must deal with throughout their lives (and which their offspring must deal with as well). Even worse, if adopted people are not informed about their adopted status, they live their entire lives with false information about their biological history, wronging believing that their adoptive parents’ history is their own. We find it unacceptable that the rights of adopted people are subordinate to the rights of their biological and adoptive parents.


In addition, how can the government reconcile all the requirements of the Convention on the Rights of the Child which declares in articles 20 and 21 on adoption that the child’s best interests are the primary consideration, and recognizes in article 24 the child’s right to the enjoyment of the highest attainable standard of health? By denying adopted people the right to obtain full information about their hereditary background, are we not adversely affecting their health? Article 9 of a document that was a precursor to the Convention on the Rights of the Child, titled Declaration on Social and Legal Principles relating to the Protection and Welfare of Children, with Special Reference to Foster Placement and Adoption Nationally and Internationally (adopted by General Assembly resolution 41/85), emphasizes the need for foster or adopted children to know about their hereditary background. 


We believe that the prejudices experienced by adopted people (due to ignorance about their hereditary background, genealogy, etc.) are real, lasting and will be felt for generations to come. The prejudices caused to biological parents (impact on family life, etc.) are, in a way, hypothetical and disappear when the biological parents pass away. We must act quickly because the prejudices caused to adopted people clearly increase as time goes by. For example, the death of the biological mother can mean that the adoptee will never know who his or her biological father is, will never be able to find out about his paternal hereditary background, genealogy, etc. For the same reasons, we believe that adoptees have a legitimate right to know who their biological siblings and relatives are. We would like to emphasize that the rights of adoptees must extend to their offspring. 


Adoptees must be able to obtain true, accurate, complete, up-to-date and reliable information about their hereditary background just like people who have lived with their biological families. 


We acknowledge that the rights of the different parties are in conflict. But since adoption is supposed to take place in the best interests of the child, we believe that confidentiality should not work against adoptees and that adoptees should be able to benefit from all the information in their adoption records and all related documents. 

The Convention on the Rights of the Child states the following as well:

Article 3, paragraph 1: In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration. 
Article 7, paragraph 1: The child shall be registered immediately after birth and shall have the right from birth to a name, the right to acquire a nationality and, as far as possible, the right to know and be cared for by his or her parents. 

Article 8, paragraph 1: States Parties undertake to respect the right of the child to preserve his or her identity, including nationality, name and family relations as recognized by law without unlawful interference. 

In light of these provisions, it came as no surprise when the 34th session of the Committee on the Rights of the Child—a human rights treaty body of the United Nations in Geneva—which took place from September 15 to October 3, 2003, made recommendations in respect of adoption, one of which was directly aimed at Canada: 

The Committee recommends that Canada consider amending its legislation so as to ensure that information on the date and place of birth of adopted children as well as information on the biological parents of those children be kept and made available to those children.


When will Canada, its provinces and territories comply with the recommendations of the Committee on the Rights of the Child and honour their international commitments? 

3. Confidentiality

(a) Confidentiality of Records


When it comes to the confidentiality of adoption records, we would like to cite the following passages from the judgment Droit de la Famille – 657 (C.Q.) [1989] R.J.Q., 1693 to 1701:


In 1960, the adoption act was amended by adding articles 29 and 30 [S.Q. 1959-60, c. 10].


It was only at that time that the concept of confidentiality of adoption judgments was introduced.


However:


The court has . . . discretion which it can exercise in the interests of the adoptee.


From 1969 to 1982, judicial and administrative records regarding adoption were confidential, but the court had discretionary power which it could exercise in the interests of the adoptee. 


In light of these facts, we can assume that not all adoption records were sealed before 1960 and that administrative adoption records were not kept secret before 1982. If, prior to 1982, the content of adoption records could be disclosed at the court’s discretion, confidentiality was never absolute. 


Since 1982, judicial and administrative records have been sealed without the court having discretionary power. 

(b) Relinquishment Forms and Privacy Protection


The relinquishment forms we consulted dating back to the 1940s and 1950s did not indicate the biological mother’s desire to remain anonymous. 


This calls into question the legality and legitimacy of the confidentiality promise. Was confidentiality a deliberate choice or was it imposed on biological parents by society? 


We do not deny the fact that some biological mothers wanted and still want to remain anonymous. But according to the accounts we received, the belief that all biological mothers obtained a promise of confidentiality or did not want their identity to be disclosed is unfounded. 

This view is supported by an article written by Ken Watson, MSSS, Assistant Director of the Chicago Child Care Society and member of the American Adoption Congress Board of Directors, which reads as follows: 

A popular myth is that birth parents do not wish to be found. In 1985, Garber prepared a report for the Government of Ontario, Canada. He reviewed studies of birth mothers in the United States, the United Kingdom, Australia, and Canada. He concluded, "Birth parents who have been participants in several studies represent a view that challenges the earlier assumption about their need for secrecy and, more pertinently, any continued belief in those assumptions" (Garber, 1985, pp. 17-18). More adopted persons search than do birth parents. Sachdev notes that many researchers agree that birth mothers are reluctant to initiate search because of their fear of being intrusive or of upsetting the adopted person or his or her parents, not because they do not desire reunion (Sachdev, 1989, p. 4). In 1989, the Maine Department of Human Resources decided to gather data to assist in revising its adoption law. As part of this process, an adoption task force sent an opinion questionnaire to 1,900 Maine members of adoption triangles. Of the 548 who responded, 130 were birth parents. A finding that startled task force members was that although 17 percent of the birth parents stated that they had reservations about search and reunion, none of the 130 birth parents indicated a wish not to be found (Maine Adoption Task Force, 1989, p. 17).

A related concern is that if we open records now, we violate the privacy of the birth parents and an earlier contract to keep their adoption confidential. Many birth parents who surrendered their parental rights to their children state that they have no recollection of such a contract, and some argue that any such idea originated with social workers who assumed the birth parents wanted anonymity (Sachdev, 1989, p. 10). Agency assurances or not, any promise of privacy seems illusory when the 90 million names in 4,000 United States phone books have been computerized, so anyone in the country with a listed phone can be located, and when merchants all over the country are able to obtain detailed information about most Americans in a matter of seconds from available data bases. Many adoption-triangle members have availed themselves of these resources and have successfully searched on their own or with the help of search groups or professional searchers.


In the case of 04-CV-274248CM2, Infant Number 10968, also known as D. Marie Marchand vs Her Majesty the Queen in Right of Ontario and Al. presently before the courts, the counsels for Ms. Marchand, an adoptee demanding her adoption record, have submitted that biological parents’ right to privacy must not be confused with their right to remain anonymous to their biological children. Adopted people are not looking for records about their parents to be open to the public, but are simply asking for access to information about them. The counsels for Ms. Marchand are also submitting that the right to privacy protection applies only in relations between citizens and in unjustified intrusions of the State in criminal and administrative investigations. 

(c) Jurisprudence and Legal Doctrine


One school of thought in the United States is reflected in two important decisions—Jane Does v. State of Oregon and Helen Hill (98C-20424; CA A107235), and Doe v. Sunquist (US Court of Appeal for Sixth Circuit No. 3:96-0599) (US Court of Appeal for the Sixth Circuit No. 96-6197) (US Seventh Supreme Court)—which were rendered in favour of adopted people in their search for information about their origins. The judgments do not lend weight to the constitutional arguments of the biological parents that the disclosure of their identity would interfere with their privacy.  


More and more, legal doctrine is stressing the importance of opening adoption records to adoptees and rejecting traditional arguments that support the regime of secrecy. The following authors are particularly noteworthy in this respect: 

Griffith, Keith C. New Zealand: History and Practice, Social and Legal, 1840-1996. Wellington, New Zealand: 1997

Lum, Bobbi W. Y. “Privacy v. Secrecy: The Open Adoption Records Movement and Its Impact on Hawaii.” University of Hawaii Law Review, 15: 483

Watson, Ken, “Should Adoption Records be Opened? Yes.” DECREE (Summer 1994) and reprinted with the permission of Allyn & Bacon as “Debate 16” in Controversial Issues in Child Welfare, 1994: 223-229

And more recently:

Samuels, Elizabeth J. “The Idea of Adoption: An Inquiry into the History of Adult Adoptee Access to Birth Records” 53 Rutgers Law Review, 367 (2001) 

(d) Culture of Secrecy


Two main, diametrically-opposed psychological theories have attempted to explain human behaviour. The first, the theory of biological determinism (heredity, innate qualities, i.e., nature), was popular before World War II. It gave rise to a negative belief that a child relinquished for adoption was “certainly” going to become a bad citizen because its parents had acted badly. The second, the social learning theory (environment, acquired traits, i.e., nurture), became popular after World War II. It claimed, contrary to biological determinism, that all human behaviour was acquired through learning, and essentially led to the creation of a regime of secrecy in which the adoption was to be concealed from the relinquished child. According to the proponents of the social learning theory, the adoption and the circumstances surrounding the birth had to be hidden from adopted children because their biological parents would be a bad influence. Thanks to the nurturing provided by a respectable family, adopted children could benefit from social, familial and other learning that would enable them to lead productive lives and become good citizens. 


Today, psychologists agree that not all human behaviour is determined exclusively by innate qualities or acquired traits. We believe that human behaviour is the result of a complex combination of our genes, our environment, free will and various other elements, including chance. 


For their psychological cohesiveness, adoptees need to know about their hereditary background and biological family. Consequently, adoption provisions must be amended to enable adopted people to know who their biological family is. The secrecy veiling adoption is no longer relevant in our society; it not only prevents adopted people from obtaining information about their hereditary background and genealogy, but it can destroy their emotional bonds with their adoptive family. The secrecy shrouding adoption has generated lying and hypocrisy, ways that are very far removed from traditional family values. Once adoptees reach adulthood, knowing their biological family would certainly not interfere with their integration in the adoptive family. The secrecy about their origins is no longer relevant; nor is it necessary to protect their adoptive family’s interests. 

(e) Applicability of Confidentiality and Filiation


The wording of article 582 of the present Civil Code of Québec suggests that if a child is not adopted, his or her judicial and administrative records are not confidential. To establish the confidentiality of all records, the Code should read “respecting the consent to adopt a child” rather than “respecting the adoption of a child.” 


We also believe that the consent to adopt does not result in forfeiture of filiation. It is the adoption that substitutes, from a legal standpoint, the adoptive filiation for the original filiation. Consequently, people for whom there has been a consent to adopt, but who were not adopted, never lose their original filiation. 


The merits of laws that deny biological reality by failing to recognize any blood-relation right must be questioned. The legislative process must be consistent with physical reality: Could the legislator one day decide to eliminate the law of gravity? 

(f) Disclosure Veto Statistics


The statistics published by the British Columbia Vital Statistics Agency on October 31, 2000, more than four years after the enactment of British Columbia’s Adoption Act, indicate that only 3.28% of biological mothers signed a veto on the disclosure of information that could identify them. This challenges preconceived ideas about the desire of biological mothers to remain anonymous.


In any event, no acquired rights could infringe on human rights. 

(g) Biological Fathers and Confidentiality


The desire of biological mothers to remain anonymous is often cited, but in reality the vast majority of the people who voted for and supported laws on confidentiality are men. We estimate that about one “man in Québec 50 years of age or over” in five had children for whom there was a consent to adopt between 1940 and 1970. It is interesting to note that on the scale of the National Assembly, this represents about 25 elected members, not to mention judges and other men of influence! Obviously the elected members who voted for adoption laws are no longer members of Québec’s Parliament, and it must emphasized that these are statistics, not certainties. 

Here is how we arrived at our estimate, based on the population data provided by the Institut de la Statistique du Québec.

We know, according to certain estimates, that between 1940 and 1970, there were more than 300,000 children in Québec for whom there was a consent to adopt. We made the assumption that the biological fathers were 20 years of age on average when they conceived these children. We then determined the average number of men born in Québec 20 years earlier, i.e., between 1921 and 1951 (based on Canada census years). 

The average population of Québec between 1921 and 1951 was 2,360,510 + 4,055,681 ÷ 2 = 3,208,096. The average male population for that period was 3,208,096 ÷ 2 = 1,604,048.

We then took the number of “men in Québec who had children for whom there was a consent to adopt between 1940 and 1970” and divided it by the “average number of men born in Québec between 1921 and 1951”: 300,000 ÷ 1,604,048 = 0.19 or 19%, i.e., about one man in five.


Do the real reasons for these confidentiality laws that infringe on human rights not lie more in the desire of certain influential men to hide their morally reprehensible relations with young women who they then left to their sad fate? How can we accept the fact that the State uses its legislative power to help such a group of individuals to the detriment of the rights of adoptees?  


The legislator oversteps its mandate when it limits the rights of one group of citizens in order to protect the reputation of another group who has engaged in immoral conduct. Imagine, instead of adoptees, homes built on a potentially hazardous landfill site. Would the State use its power to reach a secret agreement with real estate developers in order to protect their reputation? How could the legislator, which derives its legitimacy from the electoral process, use its power in such a way? It must be borne in mind that democracy, which is the recognized foundation of the State’s legitimacy, is based on the fact that citizens are able to make free and informed choices. How can democracy be reconciled with the idea that the legislator would have the power to conceal from a voter and thus from all voters important facts about them? 

4. Knowledge of Adopted Status

(a) Disclosure Mechanism


We believe that the government must implement a mechanism (such as a filiation certificate) through which the adopted status of adoptees would be disclosed to them. This would enable adoptees to enjoy the rights granted to them by law. As for the reaction people may have when they learn about their adopted status, we believe the initial shock some people may experience is quickly overcome.


The discovery of someone’s adopted status may be compared with other similar, emotionally stressful situations, such as the loss of a loved one (mother, father, etc.). We could never conceive of hiding such a loss from someone indefinitely? We all experience emotionally difficult events at some point in our lives (the death of a loved one, divorce, separation, accidents, etc.), and must deal with them on our own, with the help of loved ones or a professional. 


However, the inability to access the information in one’s adoption record, the wait that can drag on for years to find out who one’s biological parents are or the fact that one might never know who they were because they are deceased or have disappeared (in which cases, adoption records are sealed forever) can create a gap that is psychologically difficult to close.


It is unacceptable for an individual’s past to be replaced, without his or her knowledge. It is also unacceptable to give the State or anyone else the authority to decide, unbeknownst to us, what we should know about ourselves and what is good for us and for our future.

(b) Prerogative of Adoptive Parents


Judges presently tend to give precedence to the prerogative of adoptive parents to inform their children about their adopted status. In the judgment Droit de la Famille – 2427 [1996] R.J.Q., 1451 to 1454, the judge deemed that it was in the adolescent’s best interests, in light of the family’s circumstances, to keep the child in the dark about his or her adopted status despite a request for a meeting from the biological father. Is “the child’s best interests” a legal principle that has more weight than the Québec Charter of Human Rights and Freedoms? Even if it were, the prerogative of adoptive parents to inform their children of their adopted status cannot, regardless of the circumstances, continue after these children have reached the age of majority. Adoptees have full legal and constitutional rights, which may not be limited by their adoptive parents. 


In the judgment Droit de la Famille – 657 (C.Q.) [1989] R.J.Q., 1693 to 1701, and the subsequent appeal number 200 - 08 - 000006 - 899, the adoptee, who had reached the age of majority, was considered a third party in the case and was denied, unbeknownst to her, the right to know that she was adopted and to find out about her hereditary background and biological genealogy. We believe that as soon as adoptees reach the age of majority, they must be able to enjoy full legal, social and other protections and rights, like the rest of the population. Adopted status disclosure left solely to the discretion of adoptive parents is unacceptable. Adoptees who have reached the age of majority must have the right to know about their adopted status. 


The following excerpt is from a document written by our Committee in this respect:

Tradable Property, Democratic Truth, Traditional Family Values, etc.

We would like to discuss the judgment Droit de la Famille –657 [1989] R.J.Q., 1693 to 1701, and its appeal number 200 - 08 - 000006 - 899 in the Québec Court of Appeal.

In this particular case, a biological mother wanted to contact her daughter, who she had relinquished for adoption, to let her know that she was carrying a gene linked with a serious hereditary disease. At the time, i.e., in 1989, the daughter was 26, married and expecting a child. Her adoptive parents had not told her that she was adopted and did not wish to do so. The judges denied the biological mother’s request, citing the adoptive parents’ right to privacy. 

This judgment prompted us to examine various moral aspects of the issue. 

1. Legal Maturity

It must be noted that the adopted daughter was never asked for her opinion. All her rights were subordinate to her adoptive parents’ right to privacy. Can adoptees not accede to legal maturity or emancipation? Does international law not state that all human beings are born free and equal in dignity and rights and that the child’s best interests must take precedence over all other considerations? Under these circumstances, is it not fair to say that the right to physical health, well-being and life cannot be subordinate to another person’s right to privacy? 

2. Is human life tradable property?

In the above-mentioned judgment, the adopted daughter was never consulted. Why was that? The judgment certainly had serious repercussions on her self-perception and the choices she would make in future. In fact, she was considered a third party in the case, if not tradable property. 

Is a baby a person or tradable property? In this case, the debate revolved around the rights of the biological mother and those of the adoptive parents. Who was concerned about the rights of the adopted daughter? Her rights to physical, moral and legal integrity? Her rights to protection from all forms of discrimination that have not even been subject to debate? 

In reality, this case was about the right of the adopted daughter to be informed about her adopted status and to know her family (hereditary) background, her history, her genealogy, etc. 

It should also be pointed out that the adopted daughter was referred to as the “child,” yet according to the Youth Protection Act, a child is a person under 18 years of age. Even as adults, adopted people may be prevented from making certain decisions about their lives, what is good for them and what is not. Adult adoptees must leave, unbeknownst to them, certain important decisions to their adoptive parents—decisions concerning their past, their knowledge of their hereditary history and genealogy, the possibility of knowing their biological family, etc. Once we have reached adulthood, who other than ourselves can know what is good for us? Why should we be obliged, without knowing it, to leave the task of deciding what is good for us to others? 

3. Traditional Family Values

How can traditional family values (truth, honesty, openness, trust, etc.) be reconciled with adoption, which is presently cloaked in secrecy, hypocrisy, taboo, falsehood, etc.? We believe that adoption can be congruous with traditional family values. 

4. Truth and Democracy 

We are faced here with a serious problem of legitimacy of power. Our democratic system is based on the delegation of power: millions of voters delegate their power to a few representatives, the elected officials. To fulfill their duty, voters must be well informed. Yet, in the case of adopted people, part of the truth is knowingly withheld from them. In the name of privacy, we conceal the truth from thousands of voters about their adopted status. Would we make the same electoral choices if we knew that the State kept us in the dark about our true civil status? Does the government support lying to voters through its laws? 

5. Conclusion 

Be it through omission or inaction, the government is allowing the situation to continue. It has a duty to stop the discrimination against adopted people immediately.

(c) Direction de l’état civil


Before the Direction de l’état civil (Civil Status Branch) was created, civil status registers were public and the general public could consult them. Probably to preserve what Monique Ouellette calls the complete mystification veiling adoption,
 the people in charge of civil status registers freely used all sorts of pretences to deny adopted people access to the registers.
 But since the registers were public, they could not be denied access indefinitely. This is a blatant example of how our society, together with the government, lied to adopted people by concealing their adopted status. 


It was probably a positive step for the government to centralize the registration and issuance of civil status records at the Direction de l’état civil. However, we believe that not all information about the general public’s civil status belongs exclusively to the government or is for the government’s exclusive use. Civil status is a collective good which, by definition, belongs to the public. It is only collectively that we can ensure the accuracy of the information entered in civil status records and collected on the genealogy of the population. To ensure that the civil status registers have all the necessary transparency, we recommend that they be open to the public once again so that the general population can consult registers of birth, marriage and death in churches and other locations that hold such information. 


Adopted people have the right to know about their adopted status, and it is up to the government to create and maintain mechanisms enabling them to acquire this knowledge. Providing access to civil status registers is one way adoption-related information can be obtained; however, the creation of an official document (such as a filiation certificate), which would be issued by the Direction de l’état civil and indicate the type of filiation (adoptive or blood), would ensure that people could learn about their adopted status, where applicable. 


The Direction de l’état civil which is part of the machinery of government, already has centralized information on civil status and adoption status (for both public and private adoptions), but is not mandated to disclose it. It would be very simple and inexpensive to authorize the Direction de l’état civil to issue a document specifying the type of filiation linking individuals and their parents.

(d) Health and Democracy


From a health standpoint, it is essential for all citizens to have access to complete and accurate information about their civil status. Léon Roy, the author mentioned in section (c) above, recognized the importance of the public’s access to this information, but advocated secrecy when it came to adopted people. By falsifying civil status registers, the government adversely affects the health and lives of adoptees. 


The secrecy veiling adoption and the confidentiality of adoption records are front and central to an intense, emotional debate; we believe that democratic values must be placed before all else. Adoptees do not constitute a sub-category of the population: they have the same democratic rights as all other citizens and are entitled to the same quality of care as the rest of the population. It is unacceptable and reprehensible to conceal their adopted status from them and deny them the right to know their biological filiation. If the government wants to maintain the public’s confidence in the Direction de l’état civil and the health system and to ensure the integrity of civil status registers and medical records, it must take immediate action to rectify the situation. 


By deceiving adopted people about their adopted status, the government has marred the content of medical records, which inevitably has negative health repercussions. In so doing, the government has knowingly allowed hundreds of thousands of medical records to be falsified. We believe that the falsification of medical records is a criminal offence.  


Theoretically speaking, if we consider that medical procedure arises from an implicit contract between patient and physician, and that this contact is carried out according to terms stipulated by the government, we are faced with fraud resulting from the silence maintained by physicians and the government. If patients knew about their adopted status and true hereditary background, they may not agree to the same terms of medical contract (i.e., prescriptions, surgical procedures, etc.). As a result, if injuries stem from ignorance about one’s adopted status, damages would be justified (Civil Code of Québec, articles 1401 and 1407 in respect of fraud). 

(e) Léon Roy


So far, we have only briefly mentioned Léon Roy; however, we find his work so revealing about the culture of secrecy that we would like to take a detailed look at it. We do so in the following text, which was previously written by our Committee: 

Léon Roy

This document was prepared a few days after the death of Telford Taylor. Maître Taylor earned a name for himself during the trial of the German army in Nuremberg; he asserted that a man who commits crimes cannot use as his defence the fact that he did so in uniform. If that is true in wartime, it is most certainly true in times of peace with respect to people with official duties within the Church or State. 

We will now provide a few excerpts, followed by our comments, from a small brochure distributed by the Québec Department of the Attorney General. In this brochure, the officials in charge of keeping the civil status registers are encouraged to lie to citizens.

***

ON THE MAINTENANCE OF CIVIL STATUS REGISTERS IN THE PROVINCE OF QUÉBEC

by Léon Roy, Archivist and Deputy Prothonotary, Superior Court of Québec, followed by

RULES AND PROCEDURES IN RESPECT OF CIVIL STATUS REGISTERS

Québec City, 1959

A copy of this brochure has been distributed free of charge by the Department of the Attorney General to every French-language depository of civil status registers in Québec. Copies can also be purchased for $1, postage paid, from all the main bookstores in Québec or from the author, Léon Roy, 62, rue Déziel, Lévis, Québec.

Thérien Frères Limitée, Montréal

Comment: It is important to bear in mind that Québec had been a democracy for 167 years when this brochure was published; the brochure was released not that long ago (only 49 years ago). 

Page 18 of the brochure reads as follows:

 While it has not yet been acknowledged by all milieus that family history and genealogy are of public interest, all right-minded people at least agree that a knowledge of the private lives of an individual’s ancestors gives the individual a firm sense of attachment to his or her country, home land and home town. Is that not very important?

 But there is more. Everyone knows that the medical archives, or the files of all patients in hospitals, are increasingly better kept and are more and more useful to medical science. Certainly genealogy alone cannot really be helpful in this respect, but hospital records will be quite another matter. Descendants will directly benefit a great deal. Thus, there is good reason not only to avoid creating obstacles but rather to facilitate matters insofar as possible. 

Comment: A document distributed by the Québec Department of the Attorney General in 1959 emphasized the importance of (1) knowing one’s roots and (2) the accuracy of medical records for the health of descendants. 

On page 68, the brochure discusses adoption:

If the parents were really unfit or financially unable to raise their child, it would be better for the child not to be acknowledged by his or her mother and father on the birth certificate. In fact, it is always easier for a child, left to the care of the State, to be legally adopted if the child is born of unknown parents than if the child is acknowledged by his or her mother and father at birth, even if the child is illegitimate.  
(7) On the Substitution of Parents

This refers to a child, born out of wedlock, who is relinquished at birth to a married couple, who have the child entered on the birth certificate as their own. These people are usually close relatives of an unwed mother, such as her mother and father, her older sister and brother-in-law, etc. Rare are old physicians who, during their careers, have never to some extent gone along with the substitution of parents. In a way, they stood in for the adoption act, established in 1924.

On the actual birth certificate, the child seems legitimate, since he or she is entered as being born of a mother and father who are indeed married. In most cases, matters will probably remain there. The child will not have lost anything and the family’s honour may well be saved! However, it is nonetheless true that there will have been a false declaration on the birth certificate, which may not remain concealed for long. The birth certificate will always be challenged by interested parties before the courts. The real mother may later claim to have been forced to relinquish her child, or the heirs will try to challenge the child’s legitimacy in order to increase their share of the inheritance from their mother’s and father’s estates. To avoid such difficulty, which may arise after their death, some parents, in such a situation, sometimes opt for legal adoption; but that is often not possible. They should therefore be sure to make their will very specifically in this respect. They will certainly not need to reveal the falsehood in question in their will. 

Can the civil status registrar himself go along with this practice? Let’s say to begin with that if the registrar is unaware of the falsehood, he can certainly not go along with. The fact that he is aware of it does not necessarily mean that he goes along with it, since his duties are limited to recording the declarations of the parties. But if he mentions it, even indirectly, we believe that he exposes himself to serious problems, since in the event of complications, the very people he wanted to help would be the first to condemn him.
Comments: In the first paragraph, it is suggested that the child be entered as born of unknown parents in order to facilitate adoption, even when it is known that this is untrue. Then at the beginning of section (7), it is indicated that numerous older physicians stood in for the law, which is a very euphemistic way of saying that they broke the law. It is also mentioned that certain heirs could challenge the legitimacy of the inheritance granted to a person on the basis of a falsehood; the situation is referred to as a “difficulty” and not fraud. The author goes even further, daring to question whether a civil status registrar can participate in a fraud and concluding that he should not because the ingrates he would be helping could later cause him problems. 

On page 76, the brochure reads as follows:

ON LEGAL ADOPTION

 While the adoptive parents are generally advised to tell the child very early on that he or she is adopted, it is certainly not the responsibility of public servants or civil status registrars to do so. On the contrary, they are bound by absolute secrecy, not just towards the interested parties themselves, but towards anyone.

 While a legal adoption must remain concealed, it is nonetheless officially recorded on the civil status registers, which are public. This anomaly sometimes puts public servants, register keepers in registries, and civil status registrars in parishes, in a very dedicate position. If, for example, an adolescent suspects something, as is often the case, he or she will insist on searching through the registers or at least looking at the birth certificate. If he or she is free to do so, how would the youth not discover the truth? Since the registers are public, it would be impossible to deny the youth access indefinitely. To avoid the worst, the register keepers use all sorts of excuses which are not always convincing; if they are only partially successful, they will have completely failed. In registries, register keepers will always be able to give the requester the excuse that the registers cannot be consulted directly without the authorization of the Attorney General, unless the requester is a law student, but even then the “story” will work. 

 All the people who have access to the registers are obviously bound by the same secrecy. Genealogists, for example, would not make the slightest distinction in their publications between children adopted under adoption law and legitimate children, because they would expose themselves to a suit for damages.

Comments: It obviously goes without saying that interested parties must above all be kept in the dark about their adopted status, but that causes a problem because they could discover the skeleton in the closet. To avoid this inconvenience, they are lied to and told that the Attorney General’s permission is needed. It is even suggested that the wool be pulled over the eyes of law students, who themselves will be able to relay such falsehoods to their future clients which will simplify the task of public servants, register keepers, and civil status registrars. 

Page 111 of the brochure states the following:

Births – The adopted child (by judgment) will be registered under the adopter’s family name, as if the child were the adopter’s legitimate child, without any distinction in this respect (except very rarely in the case of a legitimate child, where the adoption judgment enables the child to keep his or her real family name; in this case, the entry will be made under both names). Thus, there must never be any special or collective entry for adopted children (by judgment) in the birth registry.

Comments: The author says "as if the child were the adopter’s legitimate child," which presumably means that an adopted child is not really the adopter’s legitimate child. Then the author mentions that the adoption judgment may enable the adopted child to keep his or her real family name, which means that most adoptees do not have their real family name, but a sort of borrowed name. All of these secrets weave a confusing web.

On page 128, the brochure reads as follows:

On Changing Sponsors’ Names on Birth Certificates (written by Father Jean Rondeau)

 When certain birth certificates are corrected, it happens that the names of the sponsors are replaced, at the request of interested parties, with the names of the people who have held the baptized child over the baptismal fonts. Is this practice acceptable? 

Ecclesiastical Laws: Canon 777 of the Code of Canon Law requires that the parish priest record the names of the baptized person, minister, parents and sponsors, as well as the date and place of baptism, in the baptismal register carefully and without delay.  

The Church requires that the names of the sponsors be entered because of the implications of sponsorship. Under Canon 768, the sponsors enter into a spiritual relationship with the baptized person which obliges them to provide for the latter’s Christian education and moral conduct (Canon 769). This relationship also creates a diriment impediment to marriage between the sponsor and the baptized person (Canon 1079).

The Civil Code of the Province of Québec: Article 54 of the Civil Code of the Province of Québec declares that birth certificates must state the last names, first names, occupations and place of residence of the sponsors, if there are any. It reads as follows: “Birth certificates state the child’s date and place of birth, that of the baptism, where applicable, the child’s gender, the last names, first names, occupations and places of residence of the mother and father as well as the sponsors, if there are any.”  

Article 54 requires that if there are sponsors, they must be mentioned. If there are not, no mention is to be made of them.  

In addition, the only authorized correction to an act of civil status is the correction of an error made in an entry in the register. Such correction is provided for in article 75, which states that if an error is made in entering an act of civil status in the register, the court of first instance of the office at which this register was or must be filed may, upon the request of any interested party, order such error to be corrected in the presence of other interested parties.  

Replacing the names of a fictitious sponsor would not constitute the correction of an error, but a new entry that is untrue. The law does not authorize such modification which, moreover, would be false.

Conclusion: Ecclesiastical laws cannot and do not allow the names of real sponsors to be replaced with those of other people on the baptismal certificate because of the implications of sponsorship: sponsorship creates obligations and legal consequences which must remain possible to demonstrate. 

The Civil Code does not authorize such a change on birth certificates, which are also baptismal certificates. This modification cannot be considered the correction of an error that would have occurred on a certificate. 

Replacing the names of real sponsors with those of other people is therefore an unacceptable and even reprehensible practice. It eliminates the possibility of demonstrating the legal consequences of sponsorship and undermines the integrity and veracity that must be associated with public documents. A reminder of canon and civil law and a very specific directive of the Assemblée épiscopale seem necessary to end this improper practice which is starting to become frequent. This directive could be an opportunity to remind the faithful that sponsorship is not a mere formality, social convention or whim, but a serious duty that involves serious obligations. 

Comments: We learn that neither the State nor the Church allowed the names of sponsors to be replaced on public documents because such an act would undermine the integrity and veracity of these documents! We also learn that this improper practice was starting to become frequent and to hinder a serious duty that involves serious obligations. 

Clearly, one of the repercussions of these secrets is uncertainty about whether adoptees’ medical records contain accurate information on their true hereditary background. It should be noted that contributing to the preparation of a false medical record is a crime.  

A search for the name of the brochure’s author on the Internet leads strictly to genealogy sites! It is revealing to see that someone who has done so much to blur the leads of the people searching for their ancestors has become a reference in genealogy! 

5. Other Considerations

(a) Search for Biological Parents


Article 583 of the present Civil Code of Québec poses a problem with respect to searches for biological parents. When a biological parent passes away, reunion procedures are stopped and the adoptee never obtains a full knowledge of his or her hereditary background and genealogy. When a biological parent is unlocatable, reunion procedures are similarly stopped. The decision Droit de la Famille – 1651, [1992] R.D.F. 478 (C.Q.) J.E. 822 [1992] provides a good example in this respect. What measures do the government the Youth Centres take to locate someone? Are the search methods limited by budget imperatives? Why could the applicant not pay for a more exhaustive search to be conducted, etc.? Doesn’t stopping the search for a biological parent, be it for financial or other reasons, limit an adoptee’s right to inform the parent that he or she wishes to meet them (Droit de la Famille – 27, J.E. (84-792) [1984] C.A. 526 and Droit de la Famille –124 [1984] T.J. 2030)?


The decision Droit de la Famille – 2046, [1994] R.J.Q. 2413, [1994] R.D.F. 810, J.E. 94-1435 (C.Q.) indicates that, when it comes to reunions, the Youth Centres are mandated to search strictly for the adopted person and the biological mother and father. Searches may not be extended to siblings (brothers and sisters) or collateral relatives (aunts and uncles). We believe that searches should be extended to siblings and collaterals in order to provide for the reunion of the extended family. 

(b) Intestate Succession

We would now like to take a brief look at possible discrimination in cases of intestate succession. To illustrate our comments, we will quote a decision handed down before the present Civil Code of Québec came into effect—that of Hogue c. Leduc-Mader, judgment no. J.E. 82-557 C.S. Beauharnois 760-05-000682-81, 1982/04/01:

Under the circumstances, the effect of adoption does not prevent the child from taking in his grandfather’s succession by representation. The legitimate adoptee’s dual right of succession was recognized by the former Adoption Act (R.S.Q., 1964, c. 218, articles 16 and 18). The new Adoption Act (L.Q. 1969, c. 64) does not contain any express provision requiring that the adoptee’s legal relationship with his or her original family be severed in respect of the right of inheritance. A right as fundamental as that of inheriting from blood relatives cannot be eliminated without a formal text, and the pertinent provisions of the Civil Code of Québec (article 626 and those following) did not come into effect. 


It should be mentioned that articles 626 and those following of the Civil Code of Québec of 1980 were renumbered when the Civil Code was revised in 1991 and are presently articles 577 and those following. This being said, we must question whether article 577 of the Civil Code of Québec applies retroactively to adoptions that took place prior to the reform. 


Regardless of the answer, we are certainly entitled to question the entire system in effect prior to the reform of the Civil Code. In a system that encouraged a culture of secrecy, chances are that in cases of intestate succession, adoptees were not able to receive their share of an inheritance: (1) biological families could ignore the existence of adoptees, and (2) adoptees, even those aware of their adopted status, could not be informed about a potential inheritance since the law prevented them from learning the identity of their biological family. 

(c) Preservation of Adoption Records


It must be pointed out that adoption-related records—which belong to adoptees but are controlled by the government—are unique and irreplaceable. What measures is the government taking to preserve them (or duplicate them)? The loss of these documents would forever hinder the rights of the people concerned. 

(d) Life Insurance


In the case of life insurance, what criteria do insurers use to determine the risk represented by adoptees who are unaware of their hereditary background? Do life insurers consider the possibility that individuals may be adopted without knowing it? We recommend that the government ensure equity of insurers’ practices as they relate to adopted people. 

(e) Adoption Statistics


There are few official statistics available on adoption. According to some estimates, more than 300,000 people were the subject of a consent to adopt between 1940 and 1970. Some 200,000 were adopted; the other 100,000 lived in institutions, foster homes, on farms, etc. Of those who were adopted, it is unknown as to how many are aware that they were adopted. We recommend that the government collect, compile, analyze and publish in-depth statistics on the various facets of adoption in Québec.

(f) Reunion Databank


We recommend that a Canada-wide or even worldwide databank be set up on searches and reunions. This databank could be on the Internet and would not be confidential or governmental.

(g) Transfer of Private Adoption Records


The government should decree that all records related to private adoptions, regardless of the intermediary (lawyer, notary, minister, physician, etc.), be transferred to Youth Centres and be treated like public adoption records. 

(h) Equality Before the Law

The bill the government will adopt must grant the same rights to people for whom there has been a consent to adopt, regardless of whether they were adopted. 

(i) Medical Records

In this day of budget cuts, there is increasing pressure on hospital archive departments to downsize or dispose of family history and medical records, as a result of personnel, space, record handling and other costs. 


This could mean pressure to reduce the number of records, particularly the oldest ones. In some places, this could include all records that have been inactive for more than 50 years. A number of birth-related medical records could be destroyed, and several items of information about adoptees’ pasts would be lost forever. 


If this is the direction hospitals move in, we would urge adopted people to claim their medical records without delay, before they are destroyed. 

(j) Commitment of Members of the National Assembly


On May 27, 1998, most members of the National Assembly, including several ministers, made a written commitment to do their utmost to ensure that the Universal Declaration of Human Rights becomes a reality throughout the world. They now have an opportunity to honour a component of their commitment by eliminating discrimination against adoptees.  

(k) Disclosure and Contact Vetoes


When adoption records are created, they generally include a disclosure and contact veto. The states of Hawaii and Oregon and Province of British Columbia decided to use both vetoes, while the State of Tennessee opted for only the contact veto. The brief we prepared for the Québec government in 1996 discusses both vetoes. But after analyzing the jurisprudence and legal doctrine, we have come to the conclusion that these vetoes violate the Québec Charter of Human Rights and Freedoms. 


The disclosure veto clearly infringes on the rights of adoptees, as discussed in this brief. As for the contact veto, we acknowledge the importance of privacy protection, but there are judicial remedies such as an injunction to prevent a harasser from contacting the person harassed. The contact veto is an intrusion by the State in the private domain and has the effect of treating adoptees like dangerous criminals to be kept at a distance. The contact veto does not even exist as a concept of law to protect honest citizens from child rapists or serial killers, as it would infringe on their rights! 

(l) Refusal of One Biological Parent to Disclose the Other’s Identity


Sometimes one of the biological parents (usually the mother) refuses to disclose the identity of the other biological parent. We wonder whether this refusal constitutes a violation of the adoptee’s rights, despite the principle of privacy protection. It would mean, among other things, that the adoptee would remain unaware of the unidentified parent’s hereditary background. In this case, we wonder whether an injured adoptee could sue a biological parent for damages.  

(m) Complete Copy of the Adoption Record


If our recommendations or similar recommendations are adopted, we wish to stress the importance of giving adoptees a full copy of their judicial (Youth Division of the Québec Court) and administrative (Youth Centre) adoption records as well as all other related documents. A document summarizing the adoption record is insufficient, as there could be an interpretive or arbitrary component. Adoptees are entitled to all the information contained in their records. A complete copy of these records would be faster and more cost-effective to produce, and would eliminate any doubt as to the integrity of the information provided. 


An important fact must, however, be considered: an adoptee’s record is prepared on the basis of data entered in his or her biological mother’s record. This may have given rise to arbitrary practices. As a result, it is essential to ensure that all the pertinent data appearing in the biological mother’s record was fully transcribed in the adoptee’s record. 

6. Examples of Discrimination


We would now like to discuss a few examples of discrimination against adopted people. 

(a) Health and Hereditary History


There is no simple way for people know whether they were adopted. They generally take the information on their birth certificate at face value. They do not usually suspect that there was an adoption judgment, following which the State created a new birth certificate reflecting that judgment and replacing the original. Consequently, adoptees can go through life thinking that their adoptive family history is actually their own, which could have repercussions on their health.

(b) Citizenship


How can adoptees claim their original nationality (if it is different from that of their adoptive parents), if they do not know they were adopted? Even if they do know they were adopted, how can they check the nationality of their biological parents (article 15 of the Universal Declaration of Human Rights and article 24 of the International Covenant on Civil and Political Rights)? In some countries (France, in particular), adoptees lose the right to citizenship if they are not acknowledged by the biological parent before they turn 18. We recommend that the governments enter into diplomatic talks to ensure that adoptees’ right to citizenship is not limited because they are unaware that they were adopted or because they learn about the citizenship of their biological parent too late. 

(c) Impediments to Marriage


Article 577 of the Civil Code of Québec is problematic when it comes to impediments to marriage (in the case of consanguinity). Do adopted people have the same protection as people who are aware of their biological filiation? It should, moreover, be noted that there is no protection in the case of common-law relationships. 

(d) Confidentiality and Reunions


Adopted people may not obtain a copy of their adoption record, even if they have been reunited with their biological parents and both their biological and adoptive parents consent thereto, unlike all other personal records held by the State. 

(e) Medical Questionnaires


If adoptees do not know who their biological parents are, they cannot correctly answer questions about their hereditary background on medical questionnaires. 

(f) Medical Records of Direct Line Relatives


Article 23 of the Act respecting health services and social services also poses a problem. If adoptees do not know the hospital at which their direct line relatives died, child and youth protection centres (CYPCs) cannot conduct searches in this respect. From whom can adoptees request a copy of the medical records of their direct line relatives? Only the CYPCs can research the question, but the relative targeted by the request is not considered a user of CYPCs.

(g) Inaccessible Medical Treatment


Some adopted people may not have access to all the medical care available. For example, a woman was refused a costly procedure to test for ovarian cancer because she was unable to prove to the medical establishment that she had a legal relationship with her biological family; yet she knew her biological family and was aware of the fact that her biological mother and grandmother had both died of ovarian cancer. The government does not produce any document proving the filiation linking adoptees and their biological family. 

(h) Phrasing of Questions on Certain Forms


The questions on some government and other forms include “name at birth.” Most adoptees and certain other individuals (particularly people for whom there has been a consent to adopt but who were not adopted and whose birth certificate bears a fictitious name) do not know their name at birth. Some forms include a declaration such as “all the information provided is to the best of my knowledge true and accurate.” These forms should ask for the individual’s legal name, be it at birth, following an adoption judgment, etc. 

7. Criticism of the Reports Issued by the Comité Cadieux and Comité Simard


We would like to voice our disagreement with two aspects of the Rapport interministériel sur la recherche des antécédents socio-biologiques,
 issued by the Comité sur la recherche des antécédents socio-biologiques
 (the Comité Cadieux) in June 1986: the methodology used and the recommendations made concerning legislative alternatives. The Comité, led by Mr. Gilbert Cadieux, recommended maintaining the legislative provision enabling adopted people to obtain personal information about their biological family if the latter has previously consented thereto. 


To our knowledge, the Comité did not refer to any medical expertise, epidemiology report or other specialized information to assess the impact that adoptees’ unawareness of their hereditary background could have on their health.


Many people were unable to voice their opinions about the questions raised by the Comité because they did not know they were adopted. 


In addition, the question of human rights and freedoms was never addressed. 


Finally, there were gaps in the comparative study of foreign and domestic legislation. When it came to examining the legislation allowing free access to adoption-related information, the Comité failed to consult the pertinent texts, because they were unavailable at the library (Appendix 4, chapter 11 (2), paragraph two). The Comité deemed that other legislation was not applicable to the situation in Québec, because it originated in the legal relationship between adoptees and their biological family, in particular with respect to inheritance rights and the right to financial support. This argument is irrelevant, given the medical repercussions and infringement of human rights and freedoms resulting from an adoptee’s unawareness of his or her hereditary background. The Comité Cadieux does not make any mention of New Zealand, where a bill allowing adoptees access to information about their adoption—in the absence of a veto by the biological family—was passed on September 13, 1985.


The Comité Cadieux cannot claim to have thoroughly examined the issue of adoptee socio-biological background searches: it did not analyze the medical impact involved or repercussions on human rights and freedoms; and it did not take an in-depth look at existing legislative alternatives. 


On June 26, 1997, we received a letter from the then Minister of Justice, Mr. Paul Bégin, the highlights of which were as follows:

After reading through the various documents you sent me with respect to the confidentiality of adoption records, I believe it is appropriate to ask my colleague in Health and Social Services, Mr. Jean Rochon, to set up an interdepartmental task force. The task force would be mandated to analyze the situation once again and to formulate recommendations that would respond to the present aspirations of various milieus interested in adoption. 

           Should my colleague accept, the task force would be set up quickly; once it has issued its report, we would be in a position to decide on the orientations to favour.


A few months later, the interdepartmental committee led by Mr. Vital Simard was set up. Although this Committee was given its mandate as a result of our advocacy, we were not entitled to take part in it. 


Paradoxically, the criticism levelled at the Comité Cadieux can also be made of the Comité Simard whose report, Recherche d’antécédents socio-biologiques et retrouvailles,
 was made public in early 2000. As surprising as it may seem, the Comité Simard took as its own the comparative study of legislation carried out by the Comité Cadieux fifteen years earlier. Nonetheless, the conclusions of the Comité Simard report were generally favourable to our recommendations.

8. Criticism of the Report Issued by the Groupe de travail sur le regime québécois de l’adoption
 

Without repeating all the points raised in the brief we presented to the task force on Québec’s adoption system (which points are included in this brief), we would like to comment on the task force’s report dated March 30, 2007. 

The task force is prepared to accommodate several aspects of adoption (open adoption, simple adoption, delegation of parental authority, customary adoption among the Aboriginals), acknowledging that they are in the child’s best interests; however, when it comes to past adoptions, the task force concludes that the system as we know it must be kept closed, proposing nonetheless legislative accommodations in the case of people who are deceased or unlocatable. 

Customary law is based on practices that go back to time immemorial. In this situation, we believe it would be going too far to equate the practice of adoption record confidentiality with customary law, as indicated on page 51 of the report. 

The task force makes absolutely no mention of the important judgment differentiating the term “solicit,” appearing in article 583 of the Civil Code of Québec, from “inform.” It was following this judgment that the government introduced the program under which requests can be processed more quickly for a fee ($450).

The Canadian Charter of Rights and Freedoms does not make any distinction between people born before the Charter was adopted and those born after. The Charter applies to everyone in the same way. It is therefore unacceptable for adopted people to be treated differently depending on whether they were adopted before or after the reform of the adoption record confidentiality rule. 

According to British Columbia Vital Agency statistics, since 1996, fewer than five percent of biological mothers have requested a veto on information identifying them. This tends to indicate that there is little resistance to opening old records. According to a study conducted by the State of New Hampshire, biological mothers do not look for a child they have relinquished for adoption because they are afraid of disturbing the child. They are generally surprised to learn that the records are confidential. 

In a number of cases, the biological mother is the only one who knows the identity of the biological father. Thus the importance of being able to contact her quickly. 

On page 66 of the report, the task force acknowledges that article 7 of the Canadian Charter would include, by extension, the right to obtain information about one’s origins. While we are calling for our fundamental rights to be respected, the law provides solely for the provision of a service if the adopted person and biological parent consent thereto (article 583 of the Civil Code of Québec). How can the task force claim to minimize the impact on adoptees insofar as possible by proposing an orientation akin to the status quo. 

The task force continually refers to the social context of the time. We must bear in mind that times have changed and that we now live in the 21st century. 

We have often thought that, in the government’s eyes, a successful adoption was one in which the adoptee did not know that he or she was adopted. 

Does knocking on someone’s door or calling them constitute, according to the task force, a violation of the right to privacy protection? 

It should be noted that the percentage of biological parents (generally the mother) who agree to lift confidentiality is higher in some regions, such as Trois-Rivières (page 71 of the report), than others.

We question orientation number 28. If access to certain databanks are to be managed by a limited number of people to avoid information leaks, does that mean adoptees are not entitled to fill such a position because they could access certain items of information? 

As for orientation 29, we believe that the task force did not understand the full dynamic of the culture of secrecy and the concealment veiling adoption. A person 50 years of age who has never known that he or she was adopted, will never think to ask the question. That’s why the government has a duty to ensure that adopted people find out about their adopted status. 

We would like to emphasize that Aboriginal children do not lose their status even when they are adopted by non-Aboriginal parents. Why would it be any different for other adoptions? 

Customary adoption among Aboriginal people is somewhat reminiscent of the situation in the rest of Québec before the introduction of the Adoption Act of 1924. We wonder whether we could benefit from including Aboriginal practices in certain non-Aboriginal adoption cases. 

According to a Latin proverb, jura sanguinis nullo jure civili dirimi possunt, the right of blood and kindred cannot be destroyed by any civil law.
 In light of this, it seems questionable that the government would have the right to take away a child’s original identity and replace it with another, without the child’s knowing. Does full adoption comply with constitutional, natural and customary law? 


To our knowledge, the task force, like the Comité Cadieux and Comité Simard, did not obtain any medical expertise, genetic expertise, epidemiology report, etc. to assess the impact adoptees’ unawareness of their hereditary background could have on their health. It is rather ironic that the health issue was never addressed, particularly since the work was commissioned by the Ministère de la Santé et des Services sociaux. This is a shortcoming in all the work carried out since 1970 on the opening of adoption records and no doubt in all that prior to 1970 as well.


A similar irony may be noted involving the Ministère de la Justice and human rights. In August 1979 (in “La confidentialité des dossiers d'adoption dans le rapport de l'office de révision du code civil”),
 in October 1979 in an article titled “Les dossiers d'adoption : un secret trop bien gardé”
 published in Droits et libertés, and in October 1982 (in “Confidentialité des dossiers d'adoption, la Commission demande un moratoire”),
 the Commission des droits de la personne du Québec indicated that there was discrimination. We provided excerpts of these articles in the brief we submitted, but the task force did not take any of our comments into account. Why was the issue of human rights so meagrely addressed when the Ministère de la Justice was also responsible for setting up the task force?
In the event that the law is amended, the task force suggested that members of the Aboriginal community be involved. This invitation, however, was not extended to Mouvement Retrouvailles, which had been invited to sit on the Comité Simard.

The task force mentioned throughout its report that some sections had been taken from previous works. We had the impression that the vast majority of the first and third parts had been previously written for a law course or a brief, and had been adjusted and incorporated into the report. We understand the task force’s need to be efficient and thus rely on pre-prepared material. But we wonder to what extent it took into account our brief and those submitted by Mouvement des retrouvailles and Dr. Jean-Pierre Arcoragi. We do not believe that the task force read our briefs; if it did, it failed to take into account any of the points raised in them when it wrote its report. 

In conclusion, it seems clear to us that this report is biased. The task force included people with no interest in seeing old adoption records opened. Several of the people invited to participate in it are strong advocates of the status quo. The task force systematically overlooked, rejected or at least minimized the impact of arguments supporting the idea of opening old adoption records. It did not consult any work by those in favour of opening adoption records. This mock democratic initiative was carried out solely to prevent old adoption records from being opened. 

9. Legislative Amendments Required

In order to put an end to the discrimination caused by the confidentiality of adoption records, we are calling for the following four measures: 

(a) That a filiation certificate be introduced by the Registrar of Civil Status 

Our proposal for an amendment is as follows:

1. Article 522 of the Civil Code of Québec is modified by adding the following after the first paragraph: 

“Any person 18 years of age or over has the right to know the type of filiation that links him to his parents.

Any person 18 years of age or over also has the right to know the type of filiation that links his direct line relatives.

There are two types of filiation:

1. filiation by blood

2.
filiation by adoption” 

2. The Civil Code of Québec is modified by the inserting the following after article 522: 

“Article 522.1 The Registrar of Civil Status prepares the act of filiation.

The act of filiation states the name of the person, the type of filiation and the names of the parents or adoptive parents. 

Where applicable, the act of filiation also states the name of the surrogate mother. 

Where applicable, the act of filiation also states the names of the male and female gamete donors. 

In the case of an adoption, the act of filiation also states the name of the authority that pronounced the adoption judgment and indicates, where applicable, the name of the organization that keeps the judicial and administrative records respecting the adoption of the adopted person.

Only the following people may request a copy of the act of filiation: 

1. the person mentioned on the act of filiation;

2. the direct line descendants 18 years of age or over of the person mentioned on the act of filiation;

3. the parents or the tutor of the direct line descendants under 18 of the person mentioned on the act of filiation.” 

3. Article 583 of the Civil Code of Québec is repealed.

(b) That the Director of Youth Protection establish a system providing for disclosure of personal information to persons for whom there has been a consent to adopt, regardless of whether they were adopted 

Our proposal for an amendment is provided below. The article numbers are strictly arbitrary; the articles could just as well form the subject matter of a specific bill such as an Act respecting the disclosure of adoption records: 

The Youth Protection Act is amended by adding the following articles: 

“72.10. The Director of Youth Protection may disclose information capable of identifying a person if such disclosure is necessary: 

(a) to ensure the health, safety or welfare of a child;

(b) to enable a child to obtain some benefit.  

72.11. Any of the following persons: 

(a) an adopted person 18 years of age or over;

(b) an adoptive parent of an adopted person under 18 years of age;

(c) a direct line descendant 18 years of age or over of the adopted person; 
(d) the parent or tutor of a direct line descendant under 18 years of age of the adopted person; 

(e) a person for whom there was a consent to adopt but who was not adopted; 
(f) a parent or tutor of a person under 18 years of age for whom there was a consent to adopt but who was not adopted;
(g) a direct line descendant 18 years of age or over of a person for whom there was a consent to adopt but who was not adopted;
(h) a parent or tutor of a direct line descendant under 18 years of age of a person for whom there was a consent to adopt but who was not adopted 
may apply to the Director of Youth Protection for a copy of the following documents: 

(a) the adopted person’s original birth certificate;

(b) the adoption judgment;

(c) the judicial and administrative files respecting the adoption of the adopted person and all other related documents;

(d) the medical records of the parents, if they are deceased;

(e) the medical records of the parents’ direct line ancestors.”

(c) That the Director of Youth Protection set up a system providing for the disclosure of personal information to the biological parents 

“72.12. If an adopted person is 18 years of age or over, a parent named on the adopted person’s original birth certificate may apply to the Director of Youth Protection to obtain a copy of the following documents from the Director of Youth Protection: 

(a) the original birth certificate with a mention of the adoption and any change of name due to the adoption;

(b) the birth certificate which, under the Civil Code of Québec, was substituted for the adopted person’s original birth certificate; 

(c) the adoption judgment.”


We cannot accept the addition of a disclosure or contact veto for the reasons outlined in our brief. 

(d) That the present adoption system be abolished


More generally speaking, we are calling for the present adoption system to be abolished. The legal fiction surrounding adoption has created pernicious effects. We believe that adoption must be viewed as a process consisting of two parts, which already exist in law. On the one hand, it must be viewed as a transfer of biological parents’ parental rights and obligations to the adoptive parents in the same way as cases of discharge of parental authority. On the other hand, its must be viewed as a change of name: the original birth certificate would not be sealed, but would simply indicate that there had been a change of name. We are calling for the government to make these changes immediately and ensure that they are applicable to all adoptions, past and future. Introducing a complete birth certificate bearing the names of the biological parents and the adoptive parents would dispel any illusion regarding the person’s status. The adopted person could also request, if need be, a short-form birth certificate bearing only the names of the legal parents. We must emphasize the importance of including, where applicable, the name of the surrogate mother as well as the male and female gamete donors on the birth certificate. 

10. Conclusion


A child’s ignorance about his or her adopted status and hereditary background is not in the child’s best interests. Moreover, the right to privacy protection is not an absolute right and does not take precedence over the other rights set forth in the Charter. Consequently, the child’s best interests must take precedence over the rights of the biological parents. 


The passing of British Columbia’s Adoption Act in 1996 enabled interested parties to examine the confidentiality of adoption records from new angles. The principle of the Act is simple: it allows adoptees of full age to access adoption records, and offsets this right by allowing biological parents to impose a disclosure veto and refuse all contact with the adoptee. For their part, biological parents are granted the right to access some information; adoptees may also impose a disclosure veto and refuse all contact with the biological parents. British Columbia’s example shows that the majority of biological parents do not wish confidentiality to be maintained. Instead of assuming that all biological parents want confidentiality to be upheld, we must reverse the burden of proof to determine whether biological parents today still want to remain anonymous. 


Basing ourselves on British Columbia’s Adoption Act and the legislative provisions of various other legislative authorities, our Committee—Adoption in Québec: The Right to Know—prepared a proposal for a bill in October 1996 and submitted it to the members of the National Assembly. All the parties involved in an adoption should have been generally satisfied with this legislative compromise. The passing of that proposed bill and the approval of the recommendations provided in our brief at that time would, for all intents and purposes, have eliminated the discrimination against people for whom there has been a consent to adopt, regardless of whether they were adopted. In our opinion, the proposed bill was the ultimate legislative compromise. Despite the filing of a brief in January 2000 that was quite favourable to our proposal, the Québec government did not amend the system of adoption record confidentiality. 


We would like to add that besides the province of British-Columbia, the provinces of Alberta, Newfoundland & Labrador and recently the province of Ontario, the North West Territories and Nunavut have all adopted legislation allowing adopted persons access to the nominative information contained in their adoption records. Assuming that adopted persons are distributed geographically like the rest of the Canadian population allows us to conclude that, in 2005, more than 65% of persons adopted in Canada had access to the nominative information contained in their adoption records.

While we were drafting our bill proposal in 1996, we began exploring the issue of adoption record confidentiality from angles that had never been considered. This process led us to the conclusion, as we have stated in this brief, that the confidentiality of adoption records creates a serious public health problem and infringes on human rights and freedoms. Adopted people are outcasts in our society and are denied their past: they do not have access to their hereditary background and will never know their biological genealogy. For fear that such secrets might be discovered, they are treated like dangerous criminals who are sidestepped when they appear at a Youth Centre or in Youth Court.


Having realized that discrimination against adoptees constitutes an infringement of the fundamental human rights and freedoms guaranteed by our Constitution and laws, we must retract the bill proposal we prepared in 1996: clearly, human rights and freedoms cannot be the subject of a legislative compromise. 


We live in a society ruled by law, not in a dictatorship or anarchy. Adoptees are subjects of law and have full legal personality; as a result, they are entitled to the full protection of our Constitution. The Constitution is there to protect citizens from injustices by the government. In a system like ours, if the government infringes on our constitutional rights, we as citizens are entitled to use the legal system to make sure that our rights are respected. We do not tend to protect ourselves in this way, but we should. If we do not, 50 years from now, genealogists and historians will have a heyday reconstituting the genealogical history of adopted people, but these people will know nothing about it because the grass will have long grown over their graves. 


In light of the government’s failure to acknowledge the facts and rectify the situation, we are now forced to seek recourse from the courts in order to establish, once and for all, the rights of adopted people under the Constitution. 
Although both levels of government pride themselves on having adopted charters of human rights and freedoms, we deplore the fact that various laws are maintained despite the obvious discrimination they create. Such discrimination is unjustified in a free and democratic society and would not pass the test of the Charter, but it continues because citizens generally lack the means to challenge it. We would like to illustrate this point using taxation laws or the Taxation Act as an example. Would we accept a difference in taxation rate based on the language we speak? Of course not; we would say it was discrimination. Would we accept a difference in taxation rate based on the religion we practise? No; we would say it was discrimination. Would we accept a difference in taxation rate based on our gender? No; we would say it was discrimination. And so on and so forth. Our taxation system provides for a taxation rate that differs with civil status. All things being otherwise equal, two people considered single are not required to pay the same taxation rate as a married couple. Seeing tax revenues decline because people are living common law more and more (in a free union or as de facto spouses) and are marrying less and less, the federal government (with the provinces following suit) amended the Taxation Act in 1992 so it could tax the income of people who have been living common law for more than two years as if they were married. What a social turnaround! Unmarried couples, denigrated by society not so long ago, are now acknowledged by the government simply so it can dig deeper into their pockets. This concept of de facto spouse is so serious that the government arbitrarily points a finger at people of the opposite sex living at the same address. At the same time, the government disallows deductions for dependants living with their supporters, such as in the case of two brothers or an aunt and niece. In this particular case, we believe that recourse from the courts in not the solution because the Taxation Act is complex and voluminous. Even if the outcome were in our favour, such a process would take years and cost a great deal in legal fees and court costs. Rather, we are calling for the government in this specific case to acknowledge the facts and remedy the situation as quickly as possible by revising all the legislation in respect of taxation. 


When it comes to the confidentiality of adoption records, we are generally dealing with a limited number of legal provisions. It is therefore much simpler for the government to amend them once the courts have declared them unconstitutional or invalid. That is why, in this case, we prefer to seek recourse from the courts. 


The courts must acknowledge the seriousness of the situation presented in this brief. We cannot imagine that the courts would reject our arguments and tell us we are wrong. If we justify the fact that the government and society can conceal, falsify, replace, i.e., lie about an individual’s past, then the government and society in general can lie about anything. 


If that is the case and voters are voting on false information, then freedom of choice and democracy are illusions, and all the young men who died for democracy in the first and second world wars died in vain. 
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� All the citations from the Civil Code of Québec, Québec Charter of Rights and Freedoms, Universal Declaration of Human Rights and Convention on the Rights of the Child are from the official English versions of these texts.


� “La confidentialité des dossiers d'adoption dans le rapport de l'office de révision du code civil” (Sealed Adoption Records in the Civil Code Revision Office Report)


� “Confidentialité des dossiers d'adoption : La Commission demande un moratoire” (The Commission Calls for a Moratorium on Sealed Adoption Records) in Droits et libertés : Bulletin de la Commission des droits de la personne du Québec 





� “Should Adoption Records be Opened? Yes,” in DECREE (Summer 1994) and reprinted with the permission of Allyn & Bacon as “Debate 16” in Controversial Issues in Child Welfare, 1994: 223-229


� This concept is expressed on page 129 of the 1984 edition of her book Droit de la Famille.


� As asserted by Léon Roy on page 76 of his book De la tenue des registres de l’état civil dans la province de Québec, published in 1959 and distributed by the Attorney General of Québec at that time.


� The original French title of this document was De la tenue des registres de l’état civil dans la province de Québec.


� Interdepartmental Report on Socio-Biological Background Searches


� Committee on Socio-Biological Background Searches 


� Socio-Biological Background Searches and Reunions 


� task force on Québec’s adoption system





� http://legal-dictionary.thefreedictionary.com/Jura+sanguinis+nullo+jure+civili+dirimi+possunt


� See footnote 2.


� Adoption Records—A Too Closely Guarded Secret 


� See footnote 3.







