The First Adoption Record Request under the Freedom of Information and Protection of Privacy Act

February 1996

By Andrew XXXXXX

British Colombia

Introduction

I am going to recount the steps I endured to obtained copies of my adoption file, by utilizing the Freedom of Information and Protection of Privacy Act.  I'm also going to make recommendations to you on how you can do the same thing, in your own Province or State.

The first bit of business you should do is obtain a copy of your Province or State Freedom of Information and Protection of Privacy Act (hereinafter referred to the FOI Act) and a copy of your Provinces or States Adoption Act [or equivalent Acts].  You can examin these at your local library; but you should get your very own copies.  I'll need them.  Read both Acts from cover to cover.  You may not be able to understand them the first time around, but eventually, after several readings you will start to become familiar with them.

I live in the Province of British Columbia, Canada.  Even though I'm describing events and referring to Acts that apply here, the details might also apply to your own Province or State.  In our Adoption Act, it does permit the release of non-identifying information.  However, the Government says that a social worker, of their choice, is authorize to examine my adoption file, take out certain facts, put it in their own words and send that information to me.  This could be about 2 or 3 pages.  I was not satisfied with this censored information.  I wanted copies of my Adoption File in a non-identifying format.

My first step was to send a letter to our Ministry of Social Services (MSS), Information & Privacy Department.  I requested them to send me, as per the FOI Act, a copy of my Adoption File IN A NON-IDENTIFYING FORMAT.  I wanted a copy of every piece of paper, document, report, etc, in my adoption file, all in a non-identifying format.  What this means is that anything that would identify my birth mother or father's name would be removed, and the rest of the document would be sent to me.

The Ministry's office wrote back and said that I could not have the data I requested.  I didn't like their response so I appealed the decision to the Information & Privacy Commissioner.  During this procedure, one of his underlings would investigate on why I couldn't have what I wanted.  They wrote back and said I could not have the information.  I wrote back to the Commissioner and appealed that verdict.

Now a Portfolio Officer would step in and investigate further.  They would attempt to negotiate and arbitrate with MSS's Office to see if I could have the documents.  After about a month, the Portfolio Officer wrote back and said the MSS has turned down my request, and I cannot have copies of my adoption file.

I did not like the Portfolio Officer's response so again I wrote back to the Commissioner and requested the next step -- a Commissioners Inquiry.  During this inquiry, there would be several parties participating.  There was me (the applicant), the Ministry of Social Services, and intervenors.  There are two types of inquiries.  One is an oral and the other is a written.  One of my intervenors was a lawyer, and he said I should try and push for an oral inquiry.  Mine ended up as a written one.  When I think about it now, I'm glad it was a written inquiry.  I was able to state my facts better in written form than if I had to talk in front of everyone.  So my recommendation to you if you should get to this stage is ask for a written inquiry.  You'll be glad you did.

During this inquiry procedure, I would write why I should get copies of my adoption file in a non-identifying format.  The Ministry of Social Services would state why I should not.  And the intervenors would write why I should or why I should not get copies of my adoption file.  I had 4 intervenors that wanted to participate, and the Commissioner's office found a few that could participate.  My intervenors were all on my side; they all wanted me to get copies of my adoption file in a non-identifying format.  You need to find some intervenors in your own area.  They should be from your adoption community.  Talk to your librarian, they might know of people who can help you.  Or ask your Local Community Information Centre.  These people can also help you to interpretate your Adoption Act.

Getting back to the inquiry.  All the participants sends in their submissions.  Use a fax machine because you have a time limit of so many days, and the mail moves as slow as a snail.  The Commissioners office will copy all the submissions and send them to the participants.  Then we get to rebuttle on what everyone said, and send that submission in.

From here, I had to wait for the Commissioner to give his judgment.  If the Commissioners Order was Yes, then the Ministry had 30 days to appeal the judgment and request an adjudicator to investigate and review the decision.  If the Commissioners Order was No, I cannot have copies of my adoption file -- in a non-identifying format, then I could request the adjudicator to investigate and review the Commissioners ruling.  This is where a judge would step in and give his judgment.  This is what I and the adoption community in British Columbia wanted.  We wanted a judge to make a ruling.  I was already to dispatch a letter requesting a review.  However, I didn't need it.  The Information and Privacy Commissioner ordered the Ministry of Social Services to send me a copy of my adoption file in a non-identifying format.  The Commissioner even went through my adoption file and took out certain identifying information.  A few weeks later, the Ministry of Social Services didn't appeal the Commissioners ruling, because they sent me a copy of my adoption file -- in a non-identifying format.

So there you have it.  The procedure that I took.  It took over a year, but I did it.  Like I said, I don't know what the procedure is in your Province or State, but it should be similar.  That is why I said you should read your own FOI and Adoption Acts very carefully, and try and give your own interpretation of the Acts.

For instance, in British Columbia's Adoption Act it states that we are permitted to receive non-identifying information.  However, it does not state how we are to receive that information.  What MSS does is have a social worker go through our files, takes out certain information, summaries that, and sends it to us.  They send us a censored 2 or 3 pages of nothing.  However, BC's Adoption Act also states "A person who discloses information from the records ... commits an offence."  And according to the Adoption Act, a record means "a record of identification particulars ...."  And identification particulars mean "the name of a person and other information that identifies the person."  Well I'm not requesting identifying information, I want non-identifying information.  So I was able to use this against MSS.  So read your own Adoption Act very carefully.  You might find something you can use.

I know for a fact that the Adoption Acts in Alberta, Manitoba, Ontario, New Brunswick, and Yukon all permit the release of non-identifying information.  However, they don't state how that information is to be released.  In Newfoundland, Nova Scotia, Prince Edward Island, Saskatchewan, Northwest Territories, or even in some states in the United States, the adoption documents are to be sealed and are not to be disclosed to the public except upon order of the court, or with the written consent of the Minister/Director.  Don't let this discourage you.  If you have your own Freedom of Information Act and Commissioner, keep on appealing and pushing.  You never know, you might change things in your area.

If you don't have an FOI Act or Commissioner, appeal and keeping pushing.  Write to the Premier (or Governor in your own state) and ask (correction, demand) for an adjudicator to review this decision.  Get a judge involved.  Get him to make the decision.  If all else fails, the last step would be to go to court.  If you're asking for copies of your adoption file in a non-identifying format, then there should be no reason why you shouldn't get it.  It's not revealing your birth parents names or anything like that.  The only reason adoption files are sealed is so you don't find out who your birth parents are.  You don't want identifying information, just non-identifying.  Just keep on pushing, and don't give up.

A few other bits of information you should know.  The Government loves to phone people.  When you talk to them, they will attempt to do everything in their power to change your mind.  They are very clever at doing this, and before you know it, your mind is changed.  Get everything in writing.  If they do persist to phone you, get yourself a tape recorder and a telephone microphone.  Start recording their phone calls.  Be sure you tell the caller that you have to record the conversation.  If they ask you why, just say "Your counsel advises it."  Don't say your legal counsel, just your counsel.  Who's your counsel?  Well, I am.  I'm counselling you on what to do.  So remember, get everything in writing.  If you don't, and you end up talking to someone, you might say ... well so & so said I could get this and that ....  Do you have proof that they said that?  Get it in writing.

Next, the Government may start quoting policy to you.  Such as, "It's our policy that we ...."  Or they may start quoting from a policy manual.  First of all, a policy or policy manual are not the law.  They're just a policy.  Only the Adoption Act and the Freedom of Information and Protection of Privacy Act (or whatever your Province or State calls them) is law, and nothing else.  If the Government starts quoting policy, ask them to point it out; where in the Adoption Act or FOI Act does it say that.  In a court of law, a policy manual would be thrown out the window.  They're not law.

What you are about to read on the following pages are the submissions and rebuttles to the Freedom of Information and Protection of Privacy Inquiry, that I had between myself and the Ministry of Social Services, (with intervenors).  I am dropping my name last name, to protect my privacy, and those of my adopting parents names.  All other names used were mentioned in the Commissioners Order.  The only other name used was my birth name of Helmut Andreas Sass.  

I hope that other people, in Canada and the United States (and anywhere else in the world), can use the ideas of these submissions for ammunition in your own case.  

Don't give up.  Don't take no for an answer.  Keep on pushing.

I wish you all Good Luck.

Andrew

                      Notice of Written Inquiry

            In the Matter of a Request for Review between

                       Andrew (applicant) and

            the Ministry of Social Services (public body)

Written Inquiry Scheduled to commence Monday, December 12, 1994 (initial submissions) and to conclude Wednesday, December 21, 1994

                         (reply submissions)

The Office of the Information and Privacy Commissioner (the Office) gives notice that on December 12, 1994, the Office will commence a written inquiry under section 56 of the Freedom of Information and Protection of Privacy Act (the Act).  This inquiry arises out of a request by the applicant to the public body for a copy of his adoption records in non-identifying form.

Initial written submissions from the parties and intervenors to this inquiry must be received by the Office no later than 4.30 p.m., December 12, 1994.  Factual evidence should be submitted by way of affidavit, accompanied by written arguments.  The Office will then exchange submissions among the parties and intervenors.  The parties and intervenors will be required to submit their written replies to the other submissions by 4.30 p.m., December 21, 1994, at which time the inquiry will conclude.  The Commissioner will then proceed to consider the interpretation of section 78(1) of the Act and the confidentiality provisions of the Adoption Act.

Section 78(1) of the Act read as follows:

Interim relationship to other Acts

78.  (1)  The head of a public body must refuse to disclose information to an applicant if the disclosure is prohibited or restricted by or under another Act.

The public body takes the position that the confidentiality provisions of the Adoption Act prohibit disclosure of the records and that those provisions override the right of access to records found in the Act.

The applicant is not satisfied with the summarized non-identifying information from his adoption file he has received from the Adoption Reunion Registry and states that he should be able to receive copies of the adoption records themselves in non-identifying form.  He feels that the public body is discriminating against him by refusing to disclose certain records as records of a similar nature were apparently disclosed to another person in response to her request for access to her adoption file.

Under section 57(1) of the Act, the burden of proof will be on the public bodies to demonstrate that the applicant no right of access to the withheld information.

The following persons are invited under section 54(b) of the Act to participate in the inquiry as intervenors:

     --   Adoption Reunion Registry

     --   Parent Finders of Canada

     --   Adoption Reform Coalition

     --   TRIAD Society for Truth in Adoption

     --   Forget Me Not Family Society

     --   Adoptive Parents Association

     --   Lex Reynolds, McIsaac and Co., for the Adoption Council of Canada

                   Portfolio Officer's Fact Report

             In the matter of the Inquiry between Andrew

                 and the Ministry of Social Services

          regarding a refusal to disclose adoption records

Under section 57(1) of the Freedom of Information and Protection of Privacy Act (the Act), at an inquiry into a decision to refuse an applicant access to all or part of a record, it is up to the head of the public body to prove that the applicant has no right of access to the record or part.

1.   On 12 July 1994, the Ministry of Social Services (the Ministry) received a request from Andrew, a adult adoptee, (the applicant) under the Freedom of Information and Protection of Privacy Act for a copy of everything in his adoption file, in non-identifying form, including copies of records held by the Adoption Reunion Registry (ARR), i.e., correspondence between his birth mother and the ARR.

2.   On 9 August 1994, the Ministry replied to the applicant's request by refusing access to his adoption records, stating that the confidentiality provisions of the Adoption Act do not allow the Ministry to release the information.  The Ministry also cited s.78(1) of the Freedom of Information and Protection of Privacy Act: "The head of a public body must refuse to disclose information to an applicant if the disclosure is prohibited or restricted by or under another Act."

3.   After a preliminary exchange of correspondence with the Office of the Information and Privacy Commissioner (the Office), the applicant requested that the Information and Privacy Commissioner review that the decision.  The 90-day legislated time limit for the review began 28 September 1994 and expires 27 December 1994.

4.   On 25 November 1994, the Office issued a formal notice of written inquiry to take place on 21 December 1994, with initial submissions due by 12 December 1994 and final submissions due by 21 December 1994.

5.   The Office has verified that, on two occasions the applicant has received non-identifying information on himself and his birth relatives from his adoption records, as the result of requests to the Adoption Reunion Registry.

First submission from Ministry of Social Services

                IN THE MATTER OF THE WRITTEN INQUIRY

                           BETWEEN: ANDREW

                                AND:

                   THE MINISTRY OF SOCIAL SERVICES

                          DECEMBER 12, 1994

            ARGUMENT FOR THE MINISTRY OF SOCIAL SERVICES

Michael Davies

Barrister and Solicitor

Legal Services Branch

Ministry of Attorney General
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                              ARGUMENT

Introduction:

Although the Adoption Act contains no express provision to the effect that information obtained pursuant to the administration of the Act is confidential, the language of the Adoption Act indicates a general legislative intention that such information must not be disclosed except as specifically provided by the Act.  This Ministry of Social Services has always treated adoption information as confidential releasing certain information only in accordance with specific provisions in the Act.

Adoption Act: Confidentiality and Disclosure Provisions:

Section 4(4):  Provides that where there is an application for the adoption of a child and identity of the prospective adopting parents is not known to the birth parent of the child, then the identify of the adopting parent shall not be made know to a birth parent.

Section 14:    Requires that the child to be adopted be identified only by birth registration number and the names of the natural parents not appear in the documents.

Section 15:    Prohibits an adoption file, in a court register, from being searched and provides for a process whereby a person can apply to the court for disclosure of the court file and all documents filed in connection with the adoption order.

Section 13.6:  Permits the Superintendent to disclose certain information in specific circumstances, provided the recipient of the information is under the age of majority.

Section 13.5:  A person who disclosed information from the record except as provided for in ss. 13.2 to 13.4 commits an offence.

Commentary on the Confidentiality and Disclosure Provisions in the Adoption Act:

Section 4(4):  This provision was presumably premised on the principle that upon adoption, a child becomes, in law, the child of the adopting parents, making it necessary to safeguard the identify of the adopting parents by not releasing identifying information to other parties.

Section 14:         The prohibition from naming a child or adoptive parent in a court document reinforces the general legislative scheme of confidentiality.

Section 15:         By enacting a provision to specifically permit a court application for the production and inspection of all documents filed in connection with an adoption order, the legislative intent of maintaining confidentiality unless a court specifically determines that "good cause" has been shown, is clear.

Section 13.6:  This section would be redundant unless there is a prohibition under the Adoption Act, preventing disclosure.

Section 13.5:  By making it an offence to disclose information from the record except in the circumstances described in ss. 13.2 to 13.4, the general legislative intent of confidentiality is confirmed.

The Relationship Between Section 13.6 and Section 15:

These two sections are difficult to reconcile and the combined effect of them creates some ambiguity.  It could be argued that information should not be disclosed under s. 13.6 where that same information can only be released under s. 15 by court order.  But if any effect is to be given to s. 13.6 one must regard it as having modified, to some degree the effect of s. 15.

The most logical way to reconcile the ambiguity inherent in the two sections, is to conclude that the Superintendent may release information pursuant to s. 13.6 but persons seeking copies of documents be referred to the court pursuant to s. 15.

Summary of Relevant Case Law:

1.   Kelly v. The Superintendent of Child Welfare and Williams 23 B.C.L.R. 299

Mr. Kelly petitioned the court under s. 15.1 for an order to be permitted to inspect his adoption records to determine his true parentage.  The petition was refused.

The court found that by s. 15.1 there is a complete prohibition of access to identifying information to any one other than the Attorney General or a person authorized in writing by him.  To succeed in a application of this type, the applicant must demonstrate "good cause".

The court stated at page 301 of its Judgment:

     "Therefore it is not only the adopted person who is not allowed to have access to the identifying information concerning his or her natural parents.  The natural parent too are not allowed to have access to records as to the identity of the adoptive parents, since this information could of course lead to the whereabouts and identity of the adopted person.  Nor are the adoptive parents allowed to ascertain the identity of the natural parents.  Thus by the non-access provisions of s. 15(1) the Legislature gave to each of the three parties to the adoption process and equal statutory right the legislature undoubtedly deemed it to be in the best interests of the adopted person, the natural parents, the adoptive parents and the public policy to do so".

2.   Re B.C. Birth Registration No. 81-041992

This is a recent decision of a Master of the British Columbia Supreme Court.  The Petitioner was seeking production of material filed in support of an adoption order made in 1985.  She was the natural mother at the time of the adoption and was 15 years of age.  She was seeking to overturn the adoption order which had been outstanding for 7 years, on the grounds that she could only vaguely remember being presented with papers and alleged she was not informed of the effect of her consent.  Through a variety of circumstances her adopted child was living with her mother at the time of the Petition and this was known to the Petitioner.

The Master determined that there were no privacy issues as all persons involved are aware of the circumstances.  Nevertheless he found that there was not sufficient "good cause to prompt disclosure of the material sought.  The court stated "The focus of legislation dealing with the custodial status of children is fixed on the best interests of the child and i my view any change in status in respect of custody of this child should be determined on examination of this feature and not by retrospective examination of the former proceedings.

3.   Her Majesty the Queen and Dennis David Wilson Victoria Registry No. 74632 (Judgement:  November 21, 1994 not yet reported)

Mr. Wilson was accused of rape, incest and indecent assault by his sister who alleged she gave birth to a child subsequently relinquished for adoption, as a result of being raped by her brother.  Mr. Wilson sought a court order for the production of adoption records in order to ascertain the address of the adopted child so that by the production of blood samples, to be used in DNA testing, the paternity of the child could be ascertained.  The justification made for the application was the accussed's right to make full answer and defence as guaranteed by s. 7 of the Charter of Rights and Freedoms.  The application was refused.

In relation to the Adoption Act the court said:

     "The Adoption Act sets forth in considerable detail the rights and duties of the various participants in the adoption process.  Section 11 provides that for all purposes an adopted child becomes on adoption the child of an adoptive parent, as if the child had been born to that parent and ceases to be the child of its existing parents, whether it natural or otherwise.  The statute does provide for an active or passive registry in order that adoptees may be able to trace their roots but such provisions only apply to adoptees who are adults.  The Legislature has made it an offence to disclose information from the record relating to an adoption, except as provided in ss. 13.2 and 13.4.  The creation of this offence is an indication of the importance of the privacy interest.

     Nevertheless, the Legislature has recognized that under some circumstances disclosure of information may be necessary.  Consequently, according to s. 13.6 the Superintendent may, where he or she considers that the health or safety of an adopted child requires disclosure of information identifying the adoptive parents, the natural parents of the adopted or natural relatives or the child, disclose that information.  The Superintendent may only disclose that information where he or she considers that the disclosure is in the best interests of the adopted person and the person is a child at the time the information is disclosed.  In this respect the Superintendent is clearly of the view that it is not in the best interests of the child that the information be disclosed.

     With reference to the authority of the Superintendent of Family and Child Services to disclose information pursuant to s. 13.6, it is to be noted that her evidence establishes that disclosure is not necessary for the health or safety  of the child nor is disclosure in the best interests of the child.

     Section 15 authorizes the court to open court files regarding adoptions 'on good cause shown to the satisfaction of the court'.  Certain factors may be relevant in determining whether good cause exists including:

          1.   The purpose of the record search.

          2.   Is the search in the best interests of the child?

          3.   The extent of the disclosure requested.

          4.   Is the health or safety of the child a factor?

     The purpose of the search in the case at bar is to identify and locate the child and the adoptive parents in order to facilitate the obtaining of blood samples.  In my opinion that purpose it contrary to the best interests of the child and contrary to the reasonable expectation of privacy contemplated by the Act and by the adults involved in the adoption process.

                            ORDER SOUGHT

The Ministry seeks an order from the Commission upholding the decision of the public body to refuse to disclose the records sought because the confidentiality provisions of the Adoption Act override the right of access in the Freedom of Information and Protection of Privacy Act.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

Dated the 12th day of December, 1994.

Michael Davies

Legal Services Branch

     NOTE:          Michael Davies also included 18 pages of the briefs of the Dennis David Wilson Case; 5 pages of case law of the Kelly v. Superintendent of CHild Welfare and WIlliams; and the briefs of BC Birth Registration No. 81-041992.  Davies had breifly outlined each case in his submission.  He also enclosed an entire copy of the BC Adoption Act RS Chap. 4 1979.  I didn't include these because there was far too much typing.

First Submission from Andrew

This is a response, by me Andrew, to a written inquiry in the Matter of a Request for Review between Andrew (applicant) and the Ministry of Social Services (public body).

This is my debate on why I should acquire the requested data.

I have made a request, under the Freedom of Information and Privacy Act (FOI Act) for copies of every documents in my Adoption Record; a Record that is held by the Ministry of Social Services (MSS), in Victoria.  I have made a request for these document in a non-identifying format.  In-other-words, what I am seeking are copies of everything in my Adoption Record minus the identifying information of any third parties – that is -- my birth parents.

To me, everything in my Record consists of any and all copies of original birth registrations, orders, judgements, decrees, medical history sheets, reports, adoption orders, and anything else in the Record.  Additionally, there are letters in my Adoption Record from the Adoption Reunion Registry (ARR) to my birth mother, and my birth mothers reply to the ARR.  I want a copy of my birth mothers reply, to authenticate its accuracy.  I want to compare the handwriting to a letter from my birth mother to me.  I would like to ascertain if it is indeed from my birth mother, and not something that the ARR made up.  All this information I want is -- once again -- in a non-identifying format.

The Adoption Reunion Registry is empowered by section 13.1 to 13.4 of the Adoption Act, to skim through an Adoption Record, and give non-identifying information, to adoptees, about their birth parents.  In spite of this, this information is in a censored summary format.  Someone within the ARR can go through a Record and summarizes everything in that Record.  The ARR has mentioned that I have received one summary, and a supplementary summary.  This is true.  But that is not what I am seeking.  I am requesting copies of every piece of document, forms, letters and anything else in the Record in a non-identifying format

Under section 13.5 of the Adoption Act, it states, "a person who discloses information from the record except as provided for in sections 13.2 to 13.4 commits an offence."  According to section 13.1 of the Adoption Act -- record means "a record of identification particulars for adult adoptees and birth relatives...."  Then under section 13.5 of the Adoption Act identification particulars means "the name of a person and other information that identifies the person."  In addition to all this, under section 3, paragraph 2(b) of the Adoption Act, Financial Administration Act, Adoption Reunion Regulations No. 2, it states the following: "the superintendent's services under section 13.3 of the Adoption Act in the matter include only a search of the records or the GIVING OF NON-IDENTIFYING INFORMATION".  (Underlining and capitalizing are mine.)

With all this in perspective, section 13.5 means, to me, that anyone who discloses identifying information about my birth relatives commits an offence.  Well, I am not requesting identifying information.  I am requesting "NON-IDENTIFYING" information; thus, no offence has been committed.  I have requested copies of any and all information in my Adoption Record in a non-identifying format.

In a phone conversation, late November, 1994, with Robyn Russell (Acting Supervisor, Adoption Section of the Family and Children Services Division of the Ministry of Social Services), he advised me, after contacting the Ministry Lawyers, that quote "The Ministry is permitted to release information, provided the information does not reveal the name of the third party."

Since I am asking for copies of every document in my Adoption Record, IN A NON-IDENTIFYING FORMAT, I believe I have provided ample evidence "to prove that disclosure of the information would not be an unreasonable invasion of the third party's personal privacy", as per the FOI Act section 57 (2) and (3)(a).

In the Adoption Act and the Adoption Act Regulations No. 2, it grants the release of Non-Identifying information.  It does not say that this information must be in a censored summary format; and it does not say that the documents in the Record cannot be released in a Non-Identifying format.  Therefore, I am entitled to copies of every and all documents, original birth registrations, orders, judgements, decrees, medical history sheets, reports, adoption orders, and anything else in my Adoption Record, in a non-identifying format.

Another reason I am arguing for this information is because other adoptees I know have received information from their Adoption Record and yet I receive nothing.  The bulk of the information in my Adoption Record was collected while I was on adoption probation in my adopted parents home prior to the legal court adoption.  I was placed with them, on a probationary basis, on August 31, 1962.  This information is in my placement file.    Technically there was no Adoption Record until after my adoption was legally concluded in the courts on October 29, 1963. 

I also want the information collected about me during the 22 months after my birth when my legal name was Helmut Andreas SASS and I was with my birth mother.  So, I believe there should be three files in my case.  1) A child-in-care file when I was living with my birth mother; 2) a pre-adoption and adoption probation files when I was with the XXXXXX's on a probationary basis, when they tried me out to see if they liked me or not.  This probationary and pre-adoption lasted from August 31, 1962 to October 28, 1963; then 3) an Adoption Record when the adoption was legally complete in the courts on October 29, 1963.  As you can see, there should be three files in my case.  Other individuals have received, for example, 37 pages of censored information from their adoption record, while I am being discriminated and get nothing.  And yet this person, who received 37 pages, had an adoption procedure just like mine.

I wish to further draw your attention to the following blurb, that appeared in the Vancouver Sun.  It is a notification to Brenda Forsyth (a.k.a. Rattlesnake), regarding the adoption of her son, Birth Reg. #042877.  This is a petition for an adoption of a child.  The details connected with this petition is for an adoption of this persons son.  Is this information not collected under the adoption act?  If it is, then this article is in direct breach of the Adoption Act section 13.5.  And the Ministry has just violated their own Act.  This article, which appeared in the Vancouver Sun newspaper, is identifying private and confidential information in order to finalize an adoption.  This information is collected and assembled, to be governed by the Adoption Act, for placement in her childs Adoption Record.  Isn't this woman's confidentiality and privacy being violated by having her identity in the paper; not to mention the details of her son's Birth Registration number and the adoption of her child are included. I fail to comprehend how the Ministry can advertise this.  Doesn't the Adoption Act prohibit this.  Here the Ministry can place a notice regarding the details about the finalization of an adoption, and yet the Ministry is refusing information about myself regarding my own adoption.  This ad is in direct infringement to the Adoption Act, and yet the Ministry can violating it for their own personal purposes and discriminate against me.  If this information is private and confidential then what is it doing in the Vancouver Sun, a newspaper with a circulation of over a hundred thousand copies.  I fail to see the Ministry's rationalization on this.

Andrew

Applicant

//////////////////////////////////////////////////////////////////////////////
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The referred to blurb mentioned above

TO:  BRENDA FORSYTH aka RATTLESNAKE

Re: Adoption of your son, BC Birth Reg #042877 Action A0059, Chilliwack (CW) Registry.

TAKE NOTICE that: (1) Application to dispense with your consent to the adoption shall be heard on December 19, 1994 at the Courthouse, CW BC.  (2).  The Petition for Adoption shall be heard on February 6, 1995, same place.  (3) Copies of the pleadings are available at the Court Registry, 9391 College St. CW, BC (tel 795-8347) or at MW.  Law Corp, 7331 James St Mission, BC (tel 462-8228).  (4) If you wish to be heard at the Hearing of the Application or Petition or wish to be notified of any further proceedings, you must give notice of your intention by filing a form entitled "Appearance" in the above Court Registry within the time for Appearance and you must also deliver a copy of the Appearance to 7331 James St Mission, BC within 7 days from service.

First submission from Andrew's parents

We are responding to a written Commissioners Inquiry In the Matter of a Request for a Review Between Andrew (applicant) and the Ministry of Social Services (public body).

We are Mr. X and Mrs. X.  We are the LEGAL parents of Andrew.  We are very disappointed in the way this Inquiry is being conducted.  We regard this inquiry undemocratic  for not informing this third party of what is going on.  We do have a moral right for representation; do we not?  According to a letter, dated November 24, 1994, from Celia Francis (Portfolio Officer within your agency) to Andrew, she stated and quote "A third party is someone whose information forms part of the record in dispose and who therefore has in interest in the outcome of the Information and Privacy Commissioners inquiry on the record."  That does signify us, does it not?

Well, let us acquaint you, we are that third party, and the information in the record has a relevance on us; therefore, we have an interest in the outcome of this inquiry.  Why were we not summoned to participate in this inquiry?  To us this inquiry is unjust because No third parties have been invited to participate.  We have a right to make our views known on this matter.

In the Adoption Act, section 11(1) it states "For all purposes an adopted child becomes on adoption the child of the adopting parent, and the adopting parent becomes the parents of the child, AS IF THE CHILD HAD BEEN BORN to that parent."  According to that little sentence Andrew is Biologically a product of us.  Once the birth parents sign consent for adoption, they sign away all their rights to the child forever.  The child is then legally categorized as "as if born" to us -- the adoptive parents.

Therefore, to us, this sounds like the birth parents are now categorize as "as if dead," too.  When the birth parents sign the consent for adoption, they are giving up all rights to the child, and to us this sounds like their child technically no longer exists; he is dead aswell.  Therefore, there are NO OTHER THIRD PARTIES. Since the child is dead in the eyes of the birth parents, and the birth parents are dead in the eyes of the child, then, as per the Federal Privacy Act, any and all Privacy should be removed 20 years after the adoption, and the records should be released and opened.  On that basis, we, therefore, give the Ministry of Social Services, authorization to release any and all copies of documents in "the record" for Andrew.

In section 13.1 of the Adoption Act, record means "a record of identification particulars for adult adoptees and birth relatives...."  We are Andrew's birth relatives, according to section 11 (1) of the Adoption Act.  There are no other birth relatives.

On the form "Registration of a Live Birth" for Andrew, it mentions Mr. X as the father, and Miss Y as the mother.  There are no other names.  We are Andrew's Birth Relatives; hence there are NO other third parties.

Inasmuch, anything in the adoption file and/or record should be released as is and in full to Andrew.

Sincerely,

Mr. X                         Mrs. X

P.S.

I have read with great interest all of the correspondence relating to my adopted son's request to see his adoption records. I must say that I am completely confused and disgusted with the red tape barriers used to prevent him getting the information requested.  I am a Canadian born Senior World War II Veteran and must say I have never before read such perplex and unconscionable letters before.  The man is 34 years old.  I ask, how much longer must he wait for someone to take a firm stand and give him the requested data which is only of interest to one person -- Andrew.

Mr. X

First submission from TRIAD

Re:  Request for Review between Andrew and the Ministry of Social Services

As Vice President of the TRIAD Society for Truth in Adoption of Canada, I have seen many adult adoptees and birth relatives receive information from the adoption file, and no one within our organization has yet to be refused information.

I feel that Andrew is totally being discriminated against.  First, because he could not afford to travel to Victoria for an oral enquiry, he was forced to have a written enquiry.  Surely there are representatives of the Commissioner in Vancouver, that could have held the oral enquiry.

You stated to me on the telephone that Social Services said that there was no "Child In Care" records of Andrew, and that they could have been filed with the adoption order.  The filing of the Child In Care records was an error on the part of Social Services, and therefore should be corrected by them.  They should endeavor to obtain the Child In Care records even if they have to petition the court to obtain them, at their expense.  If this is not done, then once again Andrew is being discriminated against.  Why should Andrew be discriminated against because of someone's error?

If there are no "Child In Care" records in the file because it was a private adoption, then Andrew should be told the reason why they are not in the file, and every effort should be made to obtain whatever information is in the court files.

I do not agree with the Adoption Act, as it discriminates against all of us concerned in the adoption, the adoptee, the birth parents, and us adoptive parents.  Although the Adoption Act is under review, and will be rewritten in the coming year, that does not take away the discrimination that so many people face now.  Under the Freedom of Information Act, People should not be discriminated against.  Information should be available to everyone, not just a "chosen few".  If there is going to discrimination, then it is not a "FREEDOM" of information, and the name should be changed to the ALMOST Freedom of Information.

It is better to know the truth, than to know nothing.  In the case of one of our member,    {CENSORED INFORMATION}    born    {CENSORED INFORMATION}    at Victoria, information given to him was that at the time of his birth,    {CENSORED INFORMATION}    is satisfied that at least he heard the truth, and no longer had to wonder.  He was not discriminated against, even though the truth was not pleasant to hear.

I feel that Social Services should make every possible attempt to obtain the Child In Care records from the courts if necessary to give Andrew his own personal information from the time of surrender until his adoption was finalized, and this information should be obtained within the 30 day time limit set.

I am looking forward to seeing justice and fairness to everyone involved in adoptions.

Looking forward to hearing from you in the very near future,

Sincerely,

Audrey Scammell

President: TRIAD (Victoria Chapter)

Vice President: TRIAD of Canada

Regional Director for British Columbia

         NOTE THE CENSORED INFORMATION WAS DONE BY THE OFFICE  

         OF THE INFORMATION AND PRIVACY COMMISSIONERS' OFFICE   

SUMMARY: Review: Andrew

Under the Adoption Act, adult adoptees are entitled to receive all non-identifying information contained in their file.  The "Child in Care" records can be obtained by the Ministry of Social Services from the court, photocopies taken, and all identifying information whited out, re-photocopied, and send to Andrew.

If copies of "Child in Care" records have been sent to other people, then Andrew is certainly entitled to copies of his records.  It is the responsibility of the Ministry to locate Andrew's Child in Care records, and see that he receives them in an "unidentifying" form, just as others have received theirs.

If Andrew's adoption was a private placement, and there never was any Child in Care records, then Andrew should be told of this.

Under "Interim relationship to other Acts: 78 (1) The head of a public body must refuse to disclose information to an applicant if the disclosure is prohibited or restricted by or under another Act"  It has not been prohibited or restricted to many others (see file of    {CENSORED INFORMATION}    ), and therefore should have no prohibition or restriction to Andrew.  Equal information should be given to everyone.

Audrey Scammell

The TRIAD Society for Truth in Adoption

First submission from Parent Finders

In the Matter of a Request between Andrew and the Ministry of Social Services.

Intervenor -- PARENT FINDERS OF CANADA AND Mrs. Joan E. Vanstone

Under Section 57 (1) of the Freedom of Information and Privacy Act, the burden of proof will be on the public bodies to demonstrate that the applicant has no right of access to the withheld information.  FOI has allowed the Adoption Act of B.C. to override its mandate under section 78 (1) of its own FOI Act.

It is the opinion of Parent Finders and Joan E. Vanstone personally that the Adoption Act is discriminatory, unjust and through Sections 12 (1) - 12 (5) contravenes the Bill of Rights and Section 7 of the Charter of Rights and Freedoms.  Further, Parent Finders believes that the Ministry of Social Services is fully aware that the Adoption Act obstructs the guarantees of rights of the Charter in Section 1, namely the right "as can be demonstrably justified in a free and democratic society."  By keeping information about an adult adoptee locked in a sealed Government file equality is denied, discrimination is practiced and natural justice is withheld from adult adoptees.

Examples of discrimination:

The Citizenship Act 1977 explicitly excludes adopted children born outside Canada and adopted by parents of Canadian birth and citizenship to automatic entitlement to Canadian citizenship.  However, natural born children of Canadian parents automatically receive Canadian citizenship through the birth father.

Vital Statistics does not allow an adopted person to obtain a copy of their original birth certificate.  They are forced to accept an amended birth certificate in the adopted name, with the adopting persons shown as the legal parents.  Naturally born persons receive a true birth certificate, adoptees receive a birth certificate altered by Government -- however Section II. (4) upholds and recognizes the relationship in consanguinity.

The Adoption Act places siblings in legal relationships one to another which do not exist in consanguinity.  The Act therefore prohibits the free choice of who an adult adoptee can marry.

Adopted persons generally have no medical history and therefore are placed at risk medically as are their offspring.  Social Services generally withholds medical history, not deeming it important to the adoptees welfare.

Adopted adults are denied their true genealogical heritage because they are forced by adoption to assume the genealogical heritage of their adopters – another loss of freedom sanctioned by the obstructive Adoption Act of B.C.

Indian adoptees are guaranteed their Indian status and heritage under the Indian Act -- all other adoptees are denied this right in B.C.  While spouting confidentiality to all other adoptees, and withholding identifying information from them, Sections 13.6 (1) and (2) makes provision for identifying information to be provided to the adoptee, adopting parents and chiefs of native bands at the discretion of the Superintendent of Family and Child Services.  We are all adoptees but certainly not treated equally within the context of the Adoption Act, which is supposed to govern all adoptions -- such hypocrisy!  The Indian Act is a federal act but the discrimination exists and should have been corrected years ago.  Either take away the Indian's right or give equal right to all other adoptees adopted in B.C. such as Andrew.

Re discrimination between persons of adult adoptees status.

In Andrew's letter of September 28, 1994, I am the person he refers to on page one who received 37 pages of information through my Freedom of Information request.  (My name was whited out without my knowledge or consent).

Andy and I are both adult adoptees adopted in B.C.

He was in the care and custody of his Birth Mother from the time of his birth on October 17, 1960 in Lethbridge, Alberta until she sought help from the Children's Aid Society in Vancouver in the summer of 1962.  On August 31, 1962 he was placed in the home of the couple who subsequently finalized his legal adoption October 29, 1963.  The Ministry of Social Services is claiming that he cannot have information gathered under an Adoption file however, at the time CAS took him into care and until October 29, 1963, the date of his legal adoption, his legal name was Helmet Andreas Sass.  (naturally you will white out that name).  During that interim time period he was in the care of his prospective adopting parents.

I was in the care and custody of my Birth Mother from the time of my birth until she lost legal custody of me at Juvenile Court in Vancouver one year later.  Similarly I was known by my birth name of Donna Lee Hurley until my adoption was completed 16 months after by birth.  Only at the time of legal adoption does the birth name change.

The Ministry of Social Services is stating that my information was granted from a Family and Child Services Act file and that I was not able to access information collected for the purposes of the Adoption Act.  I was adopted through the same legal process as Andrew -- how can Social Services claim his information was in an Adoption file and mine was in a Family and Child Services file when I was subsequently adopted?  I also had an Adoption file.  They must prove in a physical sense that this so called "file" difference exists.

I do have information from my Adoption file -- an original report, uncensored, given to me by a Ministry of Social Services social worker in 1974.  This report contained all my birth information including the name of Donna Lee Hurley, the name of my birth mother, birth grandmother, birth aunt and the name of my birth father.  Why was I given special privilege to have all my identifying information re my adoption and Andrew is being denied his heritage?  And why was the further injustice of denial of a Review process initially denied to Andrew?  Only through his own perseverance is this Review now taking place -- he does not accept discrimination and unequally treatment between himself and me because of an outdated, unjust Adoption Act without a fight.  I commend him for his courage and determination to secure his freedom and right of access guaranteed under the Charter of Rights of Canada.  Government has no right to continue to perpetuate unjust and discriminatory legislation which violates the very principle of natural justice.

In closing I leave you with these thoughts.  When adoption services began many years ago the adoption laws were first written in 1920.  The guiding principle was supposed to be "in the best interests of the child."  Unfortunately, there was no one person present whose only interest was for the welfare of the child -- no Children's Advocate.  As a consequence the fact that the child would grow into an adult and need to know all his/her birth history and medical data, was overlooked.  Adoptees were assumed to be "adopted children" for ever -- even death does not extinguish the legal connection made by other persons on the adoptee's behalf.  The policy of the day enabled social concerns such as the stigma of unmarried pregnancy, illegitimacy and infertility to be conveniently hidden away under the "sealed records" clauses of the Adoption Act.  In 1920 it was perhaps unintended, but a side benefit was also achieved in that sloppy, inappropriate and insensitive social work was covered up at the same time.  (We have only to look at the current Matthew Vaudreuil case of creative report writing to make this point.)  Had there been a Children's Advocate in place during the drafting of the original Adoption Act and through subsequent revisions, the growth of the child into an adult and the protection of adult birth-right information might have been protected and Andrew would not now be fighting for his right of access to his file held in a Government jurisdiction.

Andrew is the first party, his birth mother was the second party, and Social Services would appear to be the third party who set the adoption procedure into motion.  Why is FOI acceding to an Adoption Act legislated by a third party to the action and restricting the rights of the first and principal party in this inquiry?  FOI should be protecting the rights of the first party.

Society's morals change over time and the words "unmarried pregnancy", "single parent" and "illegitimate" are now considered archaic.  Fortunately these morals apply retroactively to the view today's society applies to the events of earlier years.  There is no longer a stigma attached to past events.  All that remains is some old law and some archaic thinking that only serves to extend the unintended effect of the 1920 law -- the protection of Social Services from disclosure of "unfortunate" cases.  Why has "the best interests of the child" been forgotten?  Surely this is where a Freedom of Information Office should feel it is their duty and mandate to cut through old obstructive legislation enacted by a self serving bureaucracy.

I would like to close by leaving with you these thoughts.  When adoption services began many years ago and the adoption laws were first written, the guiding principle was supposed to be "the best interests of the child".  Unfortunately, there was no one present whose only interest was for the child -- no Advocate for the Child.  As a consequence, the fact that the child would grow into an adult and need to know all his/her history was overlooked.  Adoptees were assumed to be "adopted children" for ever.  This enabled the social concerns of the day such as the stigma of unmarried pregnancy, illegitimacy, and infertility to be hidden away forever under the umbrella of the Adoption Act.  At the time it was perhaps unintended, but a side benefit was also achieved in that sloppy, inconsiderate and unfeeling social work would also be hidden away.  Had there been an advocate for the child present during the drafting of those laws, service of their mandate would have meant that the growth of that child into and adult and it's birth-right would have been protected.

Society's morals change over time and the words "unmarried pregnancy" have been replaced by the term "single parent" and "illegitimacy" is considered archaic.  Fortunately, these new morals apply retroactively to the view today's society applies to the events of the earlier years.  There is no longer a stigma attached to either case.  All that remains is old legislation, and some archaic thinking that really only serves to extend the unintended effect of the old laws – the protection of Social Services from disclosure of "unfortunate" cases.  Why has "the best interests of the child" been forgotten?  Surely this is where a Freedom of Information Office should be able to step in and provide the authority that can cut through the internal self-protecting interests of a bureaucracy.

Law always comes second.  Preceding law is the moral, it is then that the law is made to establish what the accepted moral is.  Law is an instrument, rather than a goal; there is nothing sacred about law.  That a certain thing is written in the form of a law does not mean that it is proven fact, that it is an accepted truth, that it therefore cannot change.  Law changes but above all it must evolve, it must show progress.

December 12, 1994

First submission from Forget Me Not

                    Re: Notice of Written Inquiry

                  Pertaining to the Review between

                     Andrew (applicant) and the

              Ministry of Social Services (public Body)

Our position on the above request for copies of his original birth certificate and any other documents pertaining to his original adoption (Adoption Order, Birth Registration etc.) is that the adoptee (applicant) should have the right to access to information pertaining to himself after the time of his birth.

For example, only a birthmother should have access to the information in the file, that she gave to a social worker while she was a client of the Ministry.  Since she also signed the birth registration as well, she should have access to a copy of that.  (Adoption Order as well as anything else she signed at the time)  However, since the adoptee was not a client of the Ministry until after his birth, he should have access to only that part of the adoption file that directly affects or concerns him.

Since it appears this adoptee is willing to have names and other identifying information removed from the documents before he receives them we cannot see any problem.  The documents he wants do concern him and his life after he was born.  The information he is requesting is readily available to other members of society.  People who were not adopted have access to any of their identifying information from birth on, so why should adoptees be treated any differently, particularly once they have reached the age of majority.

It will be a wonderful day when all members of the adoption circle are treated with the dignity and respect they deserve so that we don't have to go through processes like this any longer.

Yours sincerely,

Kathryn Vea

Executive Director

First submission from Lex Reynolds

            In the Matter of a Request for Review between

                       Andrew (applicant) and

            the Ministry of Social Services (public body)

Initial Submission: Lex Reynolds

There are a number of issues, questions and answers, which, I would have you consider with respect to Andrew's application.

The first is a process oriented issue.  It is "patently unreasonable" and fundamentally unfair, that Mr. XXXXXX is being denied an oral hearing because of his financial circumstances.  Your policy says, in essence, if you can afford to come to Victoria, then you will have the added benefit of an oral hearing.  By any standard, this denial of "access" is unwarranted and prejudicial to the Applicant.

Moving now to the substance of the inquiry, there are 2 questions to be answered.  The questions are as follows:

1.   Whether information in the form requested by the Applicant has been provided to another person?

2.   Whether non-identifying information can be released?

1.   Whether information in the form requested by the Applicant has been provided to another person?

This question is one that is factually driven.  If there has been release of information to another party as suggested by the applicant, then, he is entitled to the non-identifying information in the same form as that received by the other person.

If there is an inconsistency in the release of non-identifying information under the Adoption Act by the Adoption Reunion Registry and the public body, perhaps this might be the impetus for the development of some consistent standards for the release of non-identifying information.

2.   Whether non-identifying information can be released?

This question is easily answered at paragraph 5 of he Portfolio Officer's Fact Report states the following:

     The Office has verified that, on two occasions the applicant has received non-identifying information" on himself and birth relatives ....

Therefore, the public body has determined that non-identifying information can be released.  This being the case the restriction set out in section 78 (1) of the Act does not apply.

In closing, it is trite to say that there needs to be uniform application of policy and principles.  If another person has been provided non-identifying information in the form requested by the applicant then he is entitled to the same treatment.  In none of the material provided is there a clear definition of "and other information that identifies the person" used by the Ministry of Social Services.  Finally, non-identifying information is not specifically restricted from disclosure so the applicants right to access should in no way be restricted for non-identifying information.

First submission from Adoption Reform Coalition

I have reviewed the material that I have received form the Office of the Commissioner, and the information I have received from the applicant Andy and first must thank these two parties for providing me the the opportunity to have input to this very important democratic process.  To be honest though I am not hopeful that Andy's requests to see documentation of the non-identifying nature will be accepted.  However, I am confident that his requests to the Privacy Commissioner will act as sounding board to the many groups and individuals who have interests in the operations and policies that bind ARR in accordance with Sec. 13.2 of the Act and through the Commissioner recommendations give some hope to those who's rights are superseded by the "rights" of the parties the applicant is being protected from.  Thus before I go any further let me state this very clearly and very emphatically for the record: I think the laws that govern these purveyors of adoption service are unconstitutional, mean spirited and discriminatory.  And here are a few thought in support of that argument.

Subsequently and independent of the information I received from the Office of the Commissioner on Andy, I have also received info. from Andy, that he knows of a letter written to the ARR of which he is the subject.  He is interested in seeing the letter as it is symbolic of the past relationship that he shared with the woman who wrote it, namely the woman he believes to be the woman who carried him in her womb and gave birth to him.  He is only wishing to read it, without the names and addresses' etc., and believes its in the Adoption File and that he should have access to it.

My concern is that Andy is being misrepresented by the Public bodies known as the Adoption Reunion Registry and that the ARR are in a direct conflict of interest which are acting on behalf of the the Ministry whose stated mandate through concordance with the Adoption Act is to serve the "best interests of the child" the primary client (who is the applicant) and yet once this configuration becomes an adult, (which is logical and natural assumption to make that he/she will become such a person.) is then bound by law to request from the ARR information on his/her behalf which arguably will affect the general well being and development of his person.  Yet by promising her/him both non and identifying information subject to conditions of his/her age is discriminatory and presents a clear conflict of interest.  Further contradicting actions are apparent when, by refusing him non identifying information based on Sec. 13.2, which, (I would assume the argument they would furnish) that the information was gathered in "confidence".  How is Andy to know that it, the letter was sent to the ARR in "confidence", unless it was so stated in the letter, and yet how is he to know that if he does not see it?  This claim that the letter is indeed confidential without furnishing proof nullify's the onus on the ARR to do so and puts it on the Claimant which is now unable to prove this because he does not have the document.  The question of confidentiality in this case is almost moot due to the fact that Andy already knows that it exists which by the ARR's definition is confidential information.  This anomaly must be addressed.  Furthermore if restricted access to information deemed confidential is a an unwarranted invasion of the other parties privacy, I ask the question "what about the applicant's "privacy"?  Andy's "privacy" is compromised by requesting information which he knows is there, from a public body whose deeming it confidential and hence not a private matter for him?  It seems obvious to me that the term non-identifying is problematic here and that each party has their own definition of what is personal and private as it relates to non-identifying information.

Therefore I would recommend that:

If Andy is requesting non-identifying info. and is not satisfied the the definition of the term "non-identifying' is not being upheld in concordance with the Act then a review of the Registrar responsible for the release of such information should take place and the results of the review should be make known to the applicant.  The Commissioner could exercise this right under Section 10 (2.1) to Establish Council under Part two of the Human Rights Act and apply to compare the complainants claims against the Ministry and under Sec. 12 (a) of the Human Rights Act, which states under inspection of Records.,  For the purpose of conducting an investigation, the chairman of the council may make an examination and inquiry that he considers necessary to ascertain whether the Act has been compiled with ...

A similar type of argument could be waged against the "fairness" and equity of this hearing.  Example, I as a virtual stranger received a telephone by the Office of the Commissioner to comment on this case.  I haven't met the claimant, I have only spoken to him on the phone.  My interests are limited, but I receive personal information on him through the Ministry as I have agreed to participate.  The question then is, how is the Commissioner to make an educated and well formulated decision (proposal) based on this individuals' claim when the participating bodies do not have all the particulars of the case.  Besides which, I question if all the parties who have a vested personal interest in the outcome will be notified and to what extent has the "hearing" parties gone to solicit their feedback.  I would request that your office demonstrate to what length your office has gone to secure contact with the other party in this whose interests surely are at stake.  (Certainly more so than I who have limited interests at best.)  Or are you too assuming that she/he/they need some form of "protection" and are facilitating that through some unspoken, uncommunicated way?

In my opinion sir the role of society and all of its participating members is to design and implement policies and laws that do not jeopardize our innate needs to express ourselves in a positive, life affirming and constructive manner.  The function of expression is the expression of self and life, and the "lifeblood" of any thriving society.  What this man is requesting is free and equal passage to a part of himself.  He does not want conflict.  He has most likely endured enough.  The woman, and family that he is requesting information on are of his own flesh and blood.  This by simple definition carries with it a myriad of complex and integrated responsibilities.  In a society, in an age where "blood" is a determining factor in many critical self determining propositional states of humanness.  We are not simply stating his case as an applicant who wished to view some words on a piece of paper that his mother wrote about him or the nature of the relationship.  We are talking about a person who has needs and desires, so basic, so based in "Actuality" they are simply, "human" and that they indeed strike the very core of his person.  I for one would define these needs sir as private.  They are so private they are extremely difficult to express.  In fact I applaud the courage that this man has shown, and at the same time I know it is a real form of survival.  And thank goodness we are human in this way.  That we have this will to survive.  Personally, I am becoming increasingly hostile and angry to suggestions that my curiosity is based on some kind of inferior or irrational need that will "threaten" the current (unknowable) stability of others' lives .... We all become parties in this sharing of doubt.  (Suggested reading H. David Kirk, Shared Fate)  And We must all share the burden of knowledge, (or shame) the this one man even though he is well into his thirties, approaching mid life he cannot read a letter that his Mother wrote about him.  Its not the letter, sir, its the entire system.  And the system won't have answers when we try to explain to our children that when we look into the mirror all we see is what is there.  We don't see the past generations, the others who have gone before us to bring us to this point.  We have no one to thank, and no where to go to thank them.  We have no other sources to share this joy called life!

Privacy for many of us is a lost fortune.  It affects us also in a very profound way.  In choosing a sexual partner , or deciding on what house to buy, or who to marry, or how to care for your children..It is  for us the simplest, yet most elusive thing, to know ourselves.  This is the first question we all ask.  This is "in the beginning there was ??" .... This curiosity is profound and lifelong.  This evolution, this process of self individuation is a valid contract for life, yes.  In fact one could argue the it is the centre point of all knowledge.

I want to include a response to an article recently printed in a national magazine to which I responded in the following manner.  (See Maclean's and Sobol and copy of the Consent to Adopt Form)

This case here involves many considerations from many different parties, but as you can appreciate the contradictions enshrined in our legal texts seem hard to ignore, for instance: we have legislation in this country that states "a child has a right to her name and to preserve her identity, Article 8, UN Convention of the Rights of the Child of which the Canadian Government ratified in Dec. 1991.  Yet some of us are prevented from knowing those names.

One British Columbian politician put it this way during the 1991 debate over the Adoption Amendment Act when he said "We'll look back and realize that this withholding of information, this making of second class citizens of adults who were adopted as children ... Remember, they're not responsible for being adopted.  Why should that be held against them?  They didn't make the decision to be adopted out.  We will look back on that and we'll say: "why did it take so long?"  We'll look back at it as some quaint practice from the past, like attaching leeches to the body to let blood for medical reasons, or some of those weird practices of years ago."

And I do sympathize with the those who fear that the entire structure will crumble as we know it.  In this instance I say the will be welcomed, we need to re vision this entire structure.  As one of my colleagues said recently "The driving force behind adoption today is mistrust ... adoption 'secrecy' practices denial, and denial breeds mistrust..." another well educated and caring professional described it this way ..."Adoption (public) is the experiment of the 20th Century that didn't work."

And there will be arguments from the likes of Dr. Sobol and others in prominent places such as William Pierce of the National Committee for Adoption who stated: "Imagine what would happen if promises and guarantees made by any segment of our society were suddenly torn up by the ... legislators.  Consider the reaction if everyone who had confided in their lawyer, their physician, their social worker, their clergy or their mental health professional suddenly woke up one morning to find that ... (California) had retroactively opened up their sealed records to people they did not want to see them."

The first argument that begs voicing is that the protectionism is one sided here.  To my knowledge the majority of birth Mothers want a reunion with there offspring.  Fear and mis truth should not be the basis we formulate these rules and laws on.  As recently as December 8th, 1994 Bill 158 in Ontario was 5 minutes away from a third reading, this would give adoptees access to "identifying' information and documentation that they were physical participants in.  The Adoption Reunion Registry there, known as the ADR for (Adoption Disclosure Registry) had already installed a 1 800 number ready to handle outside calls.  It was a private members bill and got filibusted.  I've been told that it might come up again in the spring, barring an election it could have safe passage.  It would indeed be a start.  In other parts of this country the calls for social reform echo through the halls of the many meeting places that people go to heal and try to understand their past.  In other parts of the country Nova Scotia Ministerial Committee on the Release of Adoption  Information report, May 1994 called for the same, or the Alberta legislative lobby called for that, or that Garber, and Kirk, and Lifton, and Sachev, and Watson, and various groups for 22 years in Canada, as long as many countries in Europe.  But where is our commitment to this?  "... legislation that was ratified by the federal and provincial governments in 1966.  Article 23 of the United Nations International Covenant on Civil and Political Rights, Article 25.2 of the Declaration which states "Motherhood and childhood are entitled to special care and assistance.  All children, whether born in or out of wedlock, shall enjoy the same social protection."  Which carried over to Article 23 which states the "family is the natural and fundamental group unit of society and in entitled to protection by society and the State."

Perhaps the jurisdiction of this Office does not have the authority to override the Act.  However, I urge the panel to understand the symbolic and integral affects this has on the entire community.  I sincerely believe that the best intentions have been attempted, by the purveyors of adoption, yet I fear the very worst results in terms of the damage that secrecy has had not just on our "community" but the stigmatization and polarization that have been the consequences perpetrated against the larger community.  Intent is not the enemy here sir, but prolonged uncertainty is.  When one body practices authoritarianism over another there is only one outcome.  Disillusionment (Quebec, doesn't have to separate, they already have!)  I realize that the Commissioner must must weigh and balance the competing privacy rights and make a determination based on these facts and circumstances which prevail for each individual case.  But I urge him to look deeper.  I urge him to look into the over all interests of the families that don't know how to discuss these socially restrictive and inhibiting factors of familial kinship.  And I ask of those who are reading this to look deeper into what they know.  Ask yourself what you value above all else?  As Carlos Castenada once said "a path is only a path ..."

Again I ask that the validity and consideration of all parties be evaluated in this particular type of "contract".  And I ask, in light that the recommendations of this panel may make a difference in the over-all approach to policy of adoptions in this province that you consider what the damage will be if the mistakes are not rectified, and the injuries not readdressed.

Sincerely,

Nigel Harvey

Chair of the Adoption Reform Coalition

\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\

//////////////////////////////////////////////////////////////////////////////

Nigel also included a letter to Maclean's Magazine, criticizing an article Patricia Chisholm wrote on adoption; part of the said article; and an affidavit of person consenting.  I didn't include these because there was too much typing and it wasn't relevant to the case.

Second submission from Ministry of Social Services

                IN THE MATTER OF THE WRITTEN INQUIRY 

                       BETWEEN ANDREW AND THE

                     MINISTRY OF SOCIAL SERVICES

                          DECEMBER 21, 1994

                              REPLY FOR

                   THE MINISTRY OF SOCIAL SERVICES

Michael Davies

Barrister and Solicitor

Legal Services Branch

Ministry of Attorney General

GENERAL

Much of the content in the submissions of the intervenors in this matter amounts to criticism of the adequacy of the Adoption Act to accommodate the release of information and documents sought.  While the Adoption Act clearly prevents the disclosure of information and documents, except in accordance with ss. 13.6 and 15, a review of the social validity of such a legislated scheme is not within the parameters of this inquiry.

Sections 78(1) of the Freedom of Information and Protection of Privacy Act (the "FOI Act")

Until section 78(1) of the FOI Act is repealed, the head of a public body must refuse to disclose information if the disclosure is prohibited or restricted by another Act.  The Ministry of Social Services therefore takes the position that this inquiry is restricted to a determination of what information and documents can be released, under the Adoption Act.  As stated in the submission of the Ministry of Social Services, the Adoption Act distinguishes between information that can be released and documents that can be released.

Alleged discriminatory application of Adoption Act disclosure provisions

A further concern of the applicant is that, regardless of the confidentiality provisions of the Adoption Act, they  are alleged to be applied inconsistently and that inconsistency amounts to discrimination.  In support of this contention the appellant refers to Mrs. Joan Vanstone, National Director of Parent Finders, who submits that in 1974 she was provided with an uncensored copy of an original adoption report which contained identifying information.  If, in the past, the confidentiality provisions of the Adoption Act were breached by a ministry employee, it does not follow that those provisions are rendered inoperative.  The solution lies in ensuring compliance with the Adoption Act in all circumstances.

Andrew, in his submission, in support of the inconsistent application of the Adoption Act refers to a notification, published in the Vancouver Sun.  Although the copy of the notification was illegible (no doubt to photocopying and faxing) from Andrew's description of its contents, it is presumed to a notification to a birth parent by way of substituted service.  Publications of this nature are generally only permitted pursuant to a Supreme Court order under the Supreme Court rules, where personal service has been determined to be virtually impossible.  It is submitted that the publication referred to is irrelevant to the considerations this inquiry must address.

This Inquiry and the Constitution Act 1982 and the Charter of Rights and Freedoms (the "Charter")

Implicitly or explicitly, several of the submissions filed in this inquiry challenged the provisions of the Adoption Act of the basis that they amount to a violation of individual rights afforded by the Charter or the Constitution Act.

As a preliminary matter, no notice of any Constitutional challenge of the Adoption Act was provided to government, as required by s. 8 of the Constitutional Question Act.

Although the submissions of the applicant and intervenors do not specify authority for a Charter challenge, it can be presumed that reliance is being placed on either s. 24(1) of the Charter or s. 52(1) of the Constitution Act 1982.  For convenience these sections are reproduced below:

Section 24(1) of the Charter reads:

     Anyone who's rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction to obtain such a remedy as the court considers appropriate and just in the circumstances.

Section 52(1) of the Constitution Act reads:

     The constitution of Canada is the supreme law of Canada, and any law that is inconsistent with the provisions of the constitution is, to the extent of the inconsistency, of no force and effect.

In Douglas/Kwantlen Faculty Association v. Douglas College (1990) 77 D.L.R. (4th) 94 and in Cuddy Chicks Ltd. v. Ontario (Labour Relations Board) (1991) 81 D.L.R. (4th) 121, the Supreme Court of Canada held that:

     " ... an administrative body, which by virtue of its legislative mandate has expressly been given the power to interpret or apply any law necessary to reach its finding, has the power to apply the Charter to determine that a particular provision of an act is without force and effect."

In Tetreault-Gadoury v. Canada 81 D.L.R. (4th) 358, the Supreme Court of Canada addressed the situation where s. 52(1) of the Constitution Act 1982 was being relied upon, rather than s. 24(1) of the Charter.  The Court held:

     " ... section 52(1) does not, in itself, confer the power to an administrative tribunal to find a legislative provision to be inconsistent with the Charter.  Rather, the inquiry must begin with an examination of the mandate given to the particular tribunal by the legislature."

The Court continued:

     "The express mandate given to a particular tribunal by the legislature will normally be the most important factor in determining whether the tribunal has the power to find the legislative factor in determining whether the tribunal has the power to find the legislative provision to be inconsistent with the Charter.  Because an administrative tribunal is a creature of state, it follows that the state should, unless otherwise prohibited, have power to confer upon a tribunal the authority to consider charter issues and, equally, to restrict the tribunal from considering such issues.  Therefore, where the legislature has already spoken definitively on the question, that will normally by the end of the inquiry."

The FOI Act does not provide the Information and Privacy Commissioner with the mandate to determine if the Adoption Act is inconsistent with the Charter.  Therefore, the Office of the Information and Privacy Commissioner is not a court of competent jurisdiction for Charter purposes and a Charter argument is irrelevant as it relates to this inquiry.

All of which is respectfully submitted.

Dated the 21st day of December, 1994.

Michael Davies, Barrister and Solicitor

Legal Services Branch

Second submission from Andrew

This is a rebuttal, by me Andrew, to a written inquiry in the Matter of a Request for Review between Andrew (applicant) and the Ministry of Social Services (public body).

         NO PART OF THIS TEXT MAYBE CENSORED AND/OR ALTERED

           AND/OR TAMPERED WITH WITHOUT MY EXPLICIT WRITTEN

                  AUTHORIZATION AND PERMISSION!!!!

In the submission from Audrey Scammell of Triad, she mentions that she has "seen many adult adoptees and birth relatives receive information from the adoption file, and no one within our organization has yet to be refused information."  (I could give you names, but this would probably be censored.)  Why are these people receiving data from their adoption files?  The Ministry of Social Services (MSS) professes all adoption files are closed, and cannot be opened.  Yet these people are receiving details.  Why am I being discriminated against?  Where are my "Child In Care" records?  Is someone hiding them?  My adoption was not a private placement, therefore, there should be Child In Care files.  If not, then why wasn't there any?  Under section 78 (1) of the Freedom of Information and Protection of Privacy Act (FOI Act) it states:  "The head of a public body must refuse to disclose information to an applicant if the disclosure is prohibited or restricted by or under another Act."  This is inconsistence with the facts I am receiving from Audrey Scammell of Triad, and that of Joan Vanstone of Parent Finders.  They can put you in touch with others who have received information from their adoption records, and yet I am permitted nothing.  Why?

As for the submission from Michael Davies the Barrister & Solicitor, of the Legal Services Branch within the Ministry of Attorney General, I guess, who is acting of the behalf of the Ministry of Social Services.  To me, I don't think this guy fully knows what it is I am asking for.  In his submission, his entire argument is about opening adoption records and getting identifying information.  That is not what I am asking for.  If he read my letter of July 7, 1994, to Al Boyd, Director of Information & Privacy Division of MSS, he would have found that I am only requesting "a copy of everything in my adoption files -- in Non-Identifying form...."  Not once have I requested identifying information.  There is nothing in the Adoption Act or the Adoption Act Regulations which state I cannot have the requested information.

In Michael Davies submission, he stands behind Sections 4(4), 14, 15, 13.6, and 13.5, of the Adoption Act, for his reasons on why I cannot have the information I seek.  He also brings up the cases of Kelly v. The Superintendent of Child Welfare and Williams; Re B.C. Birth Registration No. 81-041992; and Dennis David Wilson.

Section 4(4) states the adopting parents identity will not be provided to the birth parent.  This section only "safeguard the identity of the adopting parent...."  I am not the birth parent nor am I the adopting parents.  I am the adoptee.  Therefore, to me, section 4(4) does not apply in my case.

As for section 14, my adoption had taken place well over 30 years ago.  I am not "the child to be adopted."  And according to section 1, a child mean "an unmarried person under the age of 19 years."  I am well over 30 years.  Therefore, this argument is trivial, too.  I am not trying to find information about myself or about my adopting parents.  I already know that information.  I'm trying to find details about my birth parents.

As for section 13.6, Michael Davies states that the Superintendent is permited "to disclose certain information in specific circumstances, provided the recipient of the information is under the age of majority."  This section does not pertain to me, because as I have stated, I am over 30 years; I am not a child.  Also, does this mean that a child under the age of 19 is permitted details whereas a person over 30 isn't?  Is this not discrimination?  Also section 13.6 discriminates against me because I do not have an Indian status.  If I had Indian status then I would be permitted the name and location of my band, my band details, and other data I would need.  Moreover, section 13.6 only shields the identity of birth parents.

Section 13.5 states that anyone "who discloses information from the record except as provided for in ss. 13.2 to 13.4 commits an offence."  According to section 13.1, a record means "identification particulars."  And identification particulars means "the name of a person and other information that identifies the person."  Again, I am not seeking identifying information.  I am seeking copies of my adoption record in a non-identifying format.  Thus, no offence has been committed. 

To carry on with Michael Davies submission.  The Kelly situation involves the giving out of identifying information.  The Birth Registration No. case involves the over-turnment of an adoption order.  And the Dennis David Wilson involves is a rape case, where Wilson is trying to find the child in question so he can get DNA data.  None of these cases relate to me.  I'm not seeking identifying information, but non-identifying information.

To me, Michael Davies, has built his entire argumentation on the assumption that I am a birth parent and I'm trying to get adoptive parents names.  I am not the birth parents.  I am the adoptee, wanting copies of everything, in his adoption record, in a non-identifying format.  There is nothing in the Adoption Act and or Regulations which state I cannot have what I seek.

Under the Adoption Act, Financial Administration Act, the Adoption Reunion Regulation No.2 (copy attached for your information), under section 3 (2) (b) it states:  "the superintendent's services under section 13.3 of the Adoption Act in the matter include only a search of the records or the giving of non-identifying information."  Nowhere does it say that I must receive a censored summarized non-identifying information.  Nor does it say that the documents in the Record cannot be released in a Non-Identifying format.  

As for sections 13.2 and 13.3, the Passive and Active registry, this registry is the Adoption Reunion Registry (ARR).  The ARR acts on behalf of the MSS.  They will only give out summarized and censored non-identifying information.  What is the difference between this and what I seek?  If they give out non-identifying information, then why can they not send me the information that I requested.  They already have the adoption records and files in front of them.  All they have to do is photocopy the records, take the famous "Liquid Paper" (or "White-out" as it is known by others) and white out all the identifying information; then re-photocopy everything, and send me the non-identifying information that I seek.  Very simple, is it not?  Since the ARR will not do this, unless the MSS tells them they can, I am seeking this data through the MSS.  What harm have I created.  This method does not reveal the third party.  However, I am being discriminated against for some bizarre and idiosyncratic basis, a basis that the MSS has yet to tell me why.  Why others can receive data from their records and I am allowed nothing.

In my Adoption Record, there is a report dated August 23, 1962.  This, to my understanding, is a medical report about me and only me.  I ask you, what third party harm will that create if I received if in a non-identifying format?  There is also a report dated September 20, 1963.  This report was made while I was on a probation period with my adoptive parents.  Again, this report is about me.  What third party will this harm?  There is also another report dated October 22, 1963.  This report is about me while I was on placement with my adoptive parents.  Again what harm will this create?  Then on October 29, 1963, the adoption order was granted.  This order is between my adoptive parents and the MSS.  What harm does this create if I receive a copy of this?  I believe that no harm will be created.  No one will be hurt because they're all about me and my adoptive parents.  No third party information about my birth relatives are divulge, isn't that correct.  Therefore I fully believe that I should receive any and all documents in my Adoption Record.  This consists of any and all copies of original birth registrations, orders, judgements, decrees, medical history sheets, reports, adoption orders, and anything else in the Record, all in a non-identifying format.

The submissions from the intervenors are all in agreement.  I should be permitted to receive all that I have requested.  Copies of everything in my Adoption Record in a Non-Identifying format!

I, Andrew, seek an order from the Commissioner to disclose non-identifying information held in a Government Record through the right of access of the Freedom Of Information and Protection Of Privacy Act, over-riding section 78.1 of the said ACT.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

Dated the 21st day of December, 1994.

Andrew

Second submission from TRIAD

Re: Review between Andrew and the Ministry of Social Services.

It has been agreed upon within our committee that Andrew is being treated unfairly and is being discriminated against for the following reasons:

1.   Joan Vanstone (Parent Finders) received information from Social Services (including her name at birth and her birth mother's name) as well as many pages of information from the Information and Privacy Commissioner.

2.   Michael R. received over 40 pages of information from the Information and Privacy Commissioner, including one page where his birth name had not been whited out.  (He already knew his name at birth anyway.)

3.   The Adoption Reunion Registry sent Andrew non-identifying background information which was taken from his file.  The files from which this information was gathered should be photocopied, identifying information whited out, then re-photocopied and sent to him, as is done in every other case.

4.   The portfolio officer stated on the telephone that there was no "Child in Care: file on Andrew, and that it could have been filed with his adoption order by mistake.  If this is the case,then it is an error on the part of Social Services, and they should correct their mistake by opening the file to retrieve the "Child in Care" file, photocopy it, white out the identifying information, re-photocopy it and send it to Andrew.

5.   Social Services quoted in their submission an incident involving incest and the placement of a child who was a result of this.  That child is a minor, and that case has nothing to do with what Andrew is requesting.  He is NOT asking for identifying information, nor is he going to disrupt the life of a minor.  He is asking for information about HIMSELF from HIS file.  It is felt that Social Services was out of line quoting a case that is totally unsimilar to Andrew's, and has nothing to do with his case at all.

6.   It is agreed that Social Services should make every attempt to retrieve Andrew's "Child in Care" file, and sent it to him in an edited manner, and that the file was used to present his non-identifying information from the Adoption Reunion Registry should also be photocopied in an edited manner.

7.   The above information should be given to Andrew under the British Columbia "Freedom of Information Act".  If he hoes not receive it, then there is no "Freedom" of Information, and the act isn't worth the paper it is written upon and is just a waste of government funding an people's time.

Sincerely,

Audrey Scammell

President: TRIAD (Victoria Chapter)

Vice President: TRIAD of Canada

Provincial Director of British Columbia

Second submission from Parent Finders

REPLY TO THE SUBMISSIONS

IN THE MATTER OF AN INQUIRY BETWEEN ANDREW AND THE MINISTRY OF SOCIAL SERVICES

The core of our argument exists in Michael Davies' submission on behalf of the Ministry of Social Services.

     He state that: "Although the Adoption Act contains no express provision to the effect that information obtained pursuant to the administration of the Act is confidential ...."  Since the Act does not expressly state that it is forbidden to divulge non-identifying information, the Ministry of Social Services can not legally withhold non-identifying information from being given to the Freedom of Information and Protection of Privacy Commission for transmission to Andrew.

"Intention" is not written word of law.  FOI has an obligation to insist that non-identifying background information, as it concerns Andrew and any other adoptee, be supplied upon proper request through FOI.  FOI and MSS must be responsible to explain and justify why any deletions are made to the original file text.

The arguments on Page 1 of the MSS defense are irrelevant as they apply to pre-adoption procedures of infants and minor children.  Andrew is 34 years old.

Wilson 23 B.C.L.R. 299 shows Charter of Rights application of Section 7 but the crime Wilson is accused of is an insulting choice of case to try to use for a comparison in the Review.  The adoptee in that case is a minor, while Andrew is 34 years old and an upstanding member of his community with no criminal record.  In the Wilson case identifying information was requested -- Andrew seeks only non-identifying information.

B.C. Birth Registration No. 81-0419092 -- this is another case of a minor -- Andrew is 34 years old.  His adoption was finalized October 29, 1963 and 21 years later he is still trying to obtain, through his FOI application, medical and other facts about himself -- in a non-identifying form from a Government record.  In the quoted case, identifying information was requested, Andrew seeks only non-identifying information.

Since non-identifying background information has routinely been given out by MSS for over 20 years to any and all adult adoptees applying for this data, MSS has no right to bar FOI from giving out the same data they have supplied willingly to other applicants.  MSS has supplied non-identifying background information from Family & Child Services, Post Adoption Services and Adoption Reunion Registry records.  There is no basis in law that MSS should interfere with the mandate of FOI.  By previously releasing non-identifying background information in condensed form to Andrew, the public body (MSS) has determined by their own actions, that this practice is in accordance with their disclosure policy.

In the Matter of Kelly vs Superintendent of Child Welfare -- again Kelly applied "... for an order to be permitted to inspect his adoption records to determine his true parentage".  Andrew has requested non-identifying information.

It is clear that the three cases cited by Michael Davies all applied to requests for IDENTIFYING information.  Therefore these cases are not a valid argument against Andrew's request for NON-IDENTIFYING background information.

The Ministry of Social Services has for over 20 years routinely provided non-identifying background information from records "gathered in connection with an Adoption" proceeding.  Therefore, they cannot now bar Freedom of Information from providing the same information to Andrew as they themselves have provided on two previous occasions in a very condensed format.

The 37 pages of non-identifying background information given to Mrs. Joan E. Vanstone was also "gathered in connection with an Adoption" proceeding.  Whether Mrs. Vanstone's information was in a Child in Care or Adoption file is merely a matter of speculation because no proof has been given either to Mrs. Vanstone or Andrew as to exactly what label was on the folder from which Mrs. Vanstone's data was extracted.  Furthermore, Mrs. Vanstone has been given additional information on November 8th flowing from her original FOI request of July 12, 1994.  This disclosure took place during the period of Andrew's process.

Under what possible grounds can MSS continue to deny Andrew non-identifying background information when during the same time period they continues to supply information to Mrs. Vanstone.  Andrew has every reason to cite discrimination in this matter -- MSS and FOI have provided him with the very grounds for his charge.

Michael Davies has failed to mount any acceptable defense for the discriminatory behavior of MSS and FOI.

The Information and Privacy Commissioner is therefore requested to make an order granting Andrew the non-identifying information he seeks citing the fact that the Adoption Act of BC does not contain any confidentiality clause specifically barring disclosure of that information.  Therefore, Andrew has the right, upon application through the Freedom of Information and Privacy Act, to obtain the non-identifying background information he seeks.

Yours truly

(Mrs.) Joan E. Vanstone

P.S. I hereby state that no part of this submission is to be censored or altered without my written consent.

Second submission from Lex Reynolds

          RESPONSE TO INITIAL SUBMISSIONS IN THE MATTER OF 

              THE WRITTEN INQUIRY BETWEEN:  ANDREW AND 

          THE MINISTRY OF SOCIAL SERVICES DECEMBER 12, 1994

From:     Lex Reynolds

Date:          December 21, 1994

I will limit my comments to the submission of the Ministry of Social Services.

1.   All of the cases referred to in the Ministry's submissions are distinguishable.

     A).  Kelly v. The Superintendent of Child Welfare and Williams

     Mr. Kelly wanted identifying information, the court states at page 301 (my emphasis) ... the adopted person is not allowed to have access to identifying information ...

     Andrew has requested "non-identifying information" which has been approved for release by the Superintendent.

     b).  Re B.C. Birth Registration No. 81-041992

     The issue and purpose of this case was to overturn the adoption order.  The decision was focused on the best interest of the child.  The child who was the subject of this case was still a child.

Andrew is an adult and has been for sometime.  There are no equivalent competing interest of an equivalent status to Andrew's in this proceeding.

     c).  Her Majesty the Queen and Dennis David Wilson

     This case is clearly distinguishable on the facts.  Mr. Wilson is an alleged rapist who is seeking "identifying information".  In other words, a blood sample from the adoptee.  The decision of the court was framed in the best interests of the child.

Andrew is the adult adoptee who is seeking non-identifying information which the Superintendent has already provided.  Therefore, I would submit that the Superintendent has already determined that there was "good cause" for the disclosure.

CONCLUSION

In closing, a process or agency is needed which provides certainty for adoptees and birth parents when they are seeking non-identifying or identifying information.  There is a concern that non-identifying information is being arbitrarily detained by the Superintendent or its delegatee.  Given the current concerns with respect to the Ministry and in particularly the Superintendent's office, there is a public interest in developing a safe reliable process to provide certainty and trust in people seeking information which by rights they should have control over the disclosure of.  Your office I submit has the jurisdiction in this case as the request is for non-identifying information which is not excluded from disclosure.

Second submission from Adoption Reform Coalition

A response to the written arguments in respect to the inquiry between Andy and the Ministry of Social Services.

The two cases that Mr. Davies presents in his submission to seek an order from the Commission to uphold the decision of the public body to refuse to disclose the records sought by the applicant Andrew, are in my opinion "factually substantially different" than the case of the applicant Andrew and what he is requesting.

The case example of Dennis David Wilson and the Queen as it is being used in this instance is frivolous to say the least.

This is a case of a man accused of raping another woman.  This case is about the defence counsel requesting identifying information about a minor who is allegedly the product of the alleged crime and receiving a fair trial within reasonable limits of the "principles of fundamental justice", described in the Charter of Rights sec. 7, etc., it is not about the request Andrew is making to have his non-identifying information.  One is concerning the state protecting the privacy of unwanted intrusion of a minor,  the other is an adult male wishing to have "non-identifying" information about himself.  One, is a partridge and the one is a pear tree.

In the case it states that "reasonable expectation of privacy contemplated by the Act .. by the adults involved in the adoption process" ... furthers' my earlier argument that the presumed, or "contemplated: conditions of the act are not necessarily in the best interests of the Adult, and I would again stress, that until the "contract" is negotiated in good faith by the adult it should be deemed null and void for all purposes of the legally binding factors described therein.

The example of Kelly Vs. the Superintendent of Child Welfare and Williams is also frivolous.  However, it does support some of the arguments I made earlier, when the court stated at page 301 of its judgement: "Thus by the non-access provisions of s. 15 (1) the Legislature gave to each of the three parties to the adoption process and equal statutory right to confidentiality and privacy."

The question is, did the adopted person in this case want the prescribed "provision" of "confidentiality" and more importantly what effect would this 'given' right have on the quality of his life?

I liked the argument that the intervener, Mr. X made about the "as if born to" principle enshrined in the legislation and a possible interpretation.  This is an example of the absurdity that this type of legislation will be open to as long as it perpetuates this asinine viewpoint.

In closing I would like to quote from the an article entitled The Solace of Patterns from the magazine The Sciences, (Nov./Dec.) 1994, where writer Robert Sapolsky states ... "I have long taken an almost religious solace from a story by the Argentine minimalist Jorge Luis Borges.  In his famous short story, The Library of Babel, Borges describes the world as a library filled with an unimaginably vast number of books, each with the same number of pages and the same number of letters on each page.  The library contains a single copy of every possible book, every possible permutation of letters.  People spend their lives sorting through this ocean of gibberish for the incalculably rare books whose random arrays of letters form something meaningful, searching above all else for the single book (which must exist) that explains everything.  And of course, given the completeness of the the library, in addition to that perfect book, there must also be one that convincingly disproves the conclusions put forth in it, and yet another book that refutes the malicious solipsisms of the second book, plus hundreds of thousands of book, plus hundreds of thousand of books that differ from any of those three by a single letter or a comma.  The narrator writes in his old age, in an isolation brought about by the suicides of people who have been driven to despair by the futility of wandering through the library.  In the parable of the search for meaning amid entropy, Borges concludes:

those who judge (the library to be finite) postulate that in remote places the corridors and stairways and hexagons can conceivably come to an end – which is absurd.  Those who imaging it to be without limit forget that the possible number of books does have a limit.  I venture to suggest this solution to the ancient problem: the library is unlimited and cyclical.  If an eternal traveller were to cross it in any direction, after centuries he would see that the same volumes were repeated in the same disorder (which, thus repeated, would be an order: The Order) My solitude is gladdened by this elegant hope."

And try as I might to make sense of all of this?

We look forward to your judgment in this case Mr. Flaherty.

With Respect,

Chair Adoption Reform Coalition.

Letter from the Freedom and Privacy Commissioner David Flaherty

February 9, 1995

Mr. Al Boyd

DMIP

Ministry of Social Services

Dear Mr. Boyd:

RE:  In the matter of a request for review between Andrew (applicant) and the Ministry of Social Services (public body)

I would like to thank you and your Ministry for your submissions.  Having reviewed them carefully, however, I find that I require further information in order to discharge my duties adequately as Commissioner.

More specifically, your arguments dealing with the way in which provisions in the Adoption Act fall under section 78 of the Freedom of and Protection of Privacy Act are not as comprehensive as I would have desired and do not address a number of questions.  I regard answers to these issues as potentially critical to determination of the issues raised by this Request for Review.

Accordingly, I have set out a number of questions below, in response to which I seek further information.  Please note that answers to these questions constitute a minimum response only; you are at liberty to adduce further evidence and argument as you see fit.

     --   What is the legislative history of the allegedly restrictive provisions of the Adoption Act, in particular of section 15?  I note that there was an (unproclaimed) amendment to this section in 1985 and would be interested in knowing if it is relevant.

     --   How does section 16 of the Adoption Act apply to searches of files in the Ministry's custody?

     --   How does jurisprudence in other Canadian jurisdictions deal with adoption legislation, both in the Courts and by Information and Privacy Commissioners?

     --   What jurisprudence exists on construing provisions such as section 78 of the Freedom of Information and Protection of Privacy Act?

     --   Do the material at issue in this inquiry represent all or part of the records which were actually filed in Court in connection with the adoption application.  A detailed analysis might be very helpful to me.

Should the information provided in response to this letter prove inadequate for the purpose of doing justice to the issues raised by the applicant's Request for Review, I amy request all the parties to present submissions orally.  At the present time, however, I am requesting your further submission in writing only.

Given that the Act does not set strict time limits for the continuation of Inquiries and that I would like to give you adequate time to prepare your supplementary submission, I ask that you provide it to this Office on or before 4:30 p.m. on 23 February 1995.

The applicant and the intervenors to this inquiry will receive a copy of this notice, in addition to your reply (with the exception of any evidence provided in camera).  I will invite the applicant only to submit any further arguments in response to your supplementary submission by 4:30 p.m. on 3 March 1995.

Thank you for your co-operation.

Yours sincerely,

David H. Flaherty

Commissioner

cc:  Michael Davies, Solicitor, Ministry of Social Services

     Applicant

     All Intervenors

Third submission from Ministry of Social Services

Dear Mr. Flaherty:

Re:  In the matter of a request for review between Andrew (applicant) and the Ministry of Social Services (public body)

I have discussed your letter of February 9th, 1995 to Mr. Al Boyd, DMIP, Ministry of Social Services with Judy Forbister.  She has instructed me to respond to you, as the issues raised in your letter are primarily of a legal nature.

I will respond to your requests in the order in which they are presented in your letter of February 9th, 1995:

1.   Any unproclaimed amendment to any statute is not relevant for the purposes of a judicial interpretation as the unproclaimed amendment never has had, legal effect.  For your information, I am enclosing the unproclaimed amendment to the Adoption Act to which you refer.

2.   Section 15 does not apply to searches of files in the Ministry's custody.  Section 15 permits a court application for access to documents filed in the court registry in relation to the adoption order.  In no way does this section empower the court to order access to Ministry files.

     This section affirms the confidentiality provisions contained in the other sections of the Adoption Act.  If access to the information referred to in s. 15 were available through other avenues under the Adoption Act, s. 15 would be unnecessary.

3.   In the Ministry's submission, the manner in which the other Provinces or Territories within Canada deal with adoption legislation is not relevant to this Inquiry.  The only matter at issue in this Inquiry is whether disclosure of the requested documents is prohibited by the Adoption Act.

4.   To my knowledge there is no jurisprudence available on construing s. 78 of the Freedom of Information and Protection of Privacy Act.  The similar provision that originally existed in the Ontario Act (s. 67 of the Freedom of Information and Protection of Privacy Act 1967) was worded differently than s. 78.1 of the British Columbia Act.  Section 67 has since been amended to reflect the fact that a review of confidentiality provisions has occurred.

     In the Ministry's submission s. 78 of the Freedom of Information and Protection of Privacy Act should be given its plain meaning.  "The head of a public body must refuse to disclose information to an applicant if the disclosure is prohibited or restricted by or under another act".  The confidentiality provisions of the Adoption Act are supported by decades of policy decisions.  I am not aware of any court application that was successful in challenging the confidentiality provisions of the Adoption Act.

5.   Although I cannot be certain of procedures followed 30 years ago, the documents filed in court in connection with adoptions usually included:

     (a)       the applications: usually in the form of a petition to the court;

     (b)       the consents to adoption of the birth mother and perhaps the birth father if he was acknowledged by the birth mother;

     (c)       affidavits from the birth mother/father, confirming the voluntary nature of the execution of the consents;

     (d)       the report of the Superintendent, filed six months after placement, confirming the adoptee is adjusting well and that there are no other concerns;

     (e)       the adoption order.

   The Ministry of Social Services files can be expected to contain, in addition to the documents filed in the court registry:

   (a)  a summary, prepared by a social worker, detailing the birth mother's medical and social history and where available the birth father's medical and social history;

   (b)  a home study, prepared on the adopting parents, usually prior to placement.

I understand Ministry policy to be that upon request from an adoptee, a social worker will summarize the birth parents' medical and social histories and after ensuring that all identifying information is deleted, provided the applicant with the summary.  The applicant has been provide with this summary.

Oral Hearing

You have indicated the possibility of convening an oral hearing in this matter.  The Ministry of Social Services has already submitted its argument in support of the confidentiality provisions of the Adoption Act, in written form and it is unlikely that anything further would be added in an oral hearing.

This Birth Mother's Privacy Rights

Of significant concern to the Ministry of Social Services in this Inquiry are the privacy rights of Andrew's birth mother.  As legal counsel I have been asserting the privacy provisions of the Adoption Act generally.  No one has spoken for Andrew's birth mother, particularly.  She has a right under s. 13.4 of the Adoption Act to file a veto, specifying that she not be contacted except if a compelling medical need for contact exists.  There is no requirement that she specify or justify her reasons for filing the veto.  This birth mother has written to Adoption Reunion Services and clearly indicated she does not wish to be contacted.

I have been advised by Ms. Trudy Usher, Adoption Manager, Ministry of Social Services that at the time when the Andrew adoption order was granted, birth mothers were assured by the social worker who had conduct of the file, that the adoption file would be sealed and that no one could have access to it.  The birth mothers were encouraged to put the adoption behind them and to continue on with their lives.

Although I have no specific knowledge of this applicant's birth mother's circumstances, one can readily anticipate, that some birth mothers, relying on previous privacy assurances, have not informed their present spouse or subsequent children of the adoption.  If an adoptee were to contact his or her birth mother as a result of information obtained from provincial government records, it could have a devastating effect upon her existing relationships.  I draw this issue to your attention as I submit it as critical in the balancing of the rights of the adoptee and birth parents and presumably this was one of the legislative considerations behind the confidentiality provisions of the Adoption Act.  Because a birth parent is not required to justify a veto she should not be compelled nor even requested to participate in this hearing.  This is, obviously, particularly significant if an oral hearing were to be convened.

Yours truly,

Michael Davies

Barrister and Solicitor

Encl.
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              MISCELLANEOUS STATUES AMENDMENT ACT, 1985

                             CHAPTER 13

                                        Assented to February 21, 1985

HER MAJESTY, by and with the advice and consent of the Legislative Assembly of the Province of British Columbia, enacts as follows:

                            Adoption Act

1.      Section 15 of the Adoption Act, R.S.B.C. 1979, c. 4,is amended by adding the following after subsection (1):

        (1.1)  Notwithstanding subsection (1), where the superintendent is satisfied that an adoption order does not contain the name of the child as registered at birth or the name of the natural parent he may, on application, supply the applicant with a copy of the adoption order and subsection (2) applies to that copy.

Third submission from Andrew

   NO PART OF THIS SUBMISSION MAY BE ALTERED, TAMPERED, AND/OR CENSORED WITH, WITHOUT THE EXPLICIT WRITTEN PERMISSION OF ME, ANDREW

Re:     In the matter of a request for review between Andrew (applicant) and the Ministry of Social Services (public body).

This letter is in response to your letter of February 9, 1995, requesting additional information, and to Michael Davies response of February 22, 1995.

First of all I would like to mention that you have asked questions that is beyond my scope of learning; nevertheless, I will try and do my best.  I will response to your questions in the order in which they are presented in your letter.

1. The unproclaimed amendment:  At one period in the Adoption Act, the Social Credit party was going to give out information in the Adoption Records/Files, provided there was no identifying information.  This was never put into force.  Why?  We will never know.

2. Michael Davies declares Section 15 does not apply to searches of files in the Ministry's custody.  If this is true then why does the Adoption Act permit the Adoption Reunion Registry to go through them?  However, Section 15 is only addressing the releasing of Identify Information, and the certifying of those copies.  I have made my request very clearly and I will repeat my request.  I want copies of everything in my Adoption Records/Files in a non-identifying format.

Under this method, confidentiality is still provided to the birth mother.  I have not requested these documents be certified.  And nowhere in the Adoption Act does it restrict me to having these copies in a non-identifying format.  It only discusses the releasing of identifying information, not non-identifying information.

3. [Questions 3 and 4 are more of a legal nature.]  There is no case law, {at least I couldn't find one at the Vancouver Law Library}, regarding adoption legislation, both in the Courts and by Information and Privacy Commissioners, in other Canadian jurisdictions.  I believe you, Mr. Flaherty, will be the first.

The laws in other Provinces and Territories does permit the release of non-identifying information.  Alberta (Child Welfare Act, 1984, s. 67); Manitoba (The Child and Family Services Act, 1987, s. 74 (5) and (6)); New Brunswick (Family Services Act, 1980, s. 92 (1)); Ontario (Child and Family Services Act, 1984, s. 158 (d)); and Yukon (Children's Act, 1986, s. 96 (6)); are all authorize to the releasing of non-identifying information.  Not one province or territory details how this information can be release, in-other-words, in what format can a person receive the non-identifying information.

There are four Case Laws.  They are: Kelly v. Supt of Child Welfare (1980), 23 B.C.L.R. 299 (S.C.), in British Columbia; Re A.(B) (1980), 17 R.F.L. (2d) 140 (Man. Co. Ct.), and in Phelps v. Director of Child and Family Services (1987), 51 Man. R. (2d) 64 (Q.B.), both in Manitoba; Ferguson v. Director of Child Welfare et al (1983), 36 R.F.L. (2d) 405, 1 O.A.C. 236, 44 O.R. (2D) 78, 3 D.L.R. (4TH) 178 (C.A.), and Tyler v. Ont. Dist. Ct. (1986), 1 R.F.L. (#d) 139 (Ont. Dist. Ct.) both in Ontario.  In these four case laws, all applicants have requested their adoption files be disclosed and identifying information be given out.  Again, I have not requested identifying information, only non-identifying information, therefore, these case laws are not applicable apply to my case.

4. Section 78 of the FOI Act -- Michael Davies talks about s. 67 of the Ontario FOI Act.  Section 67 (2) states: "the following confidentiality provisions prevail over this Act: (2) Subsections 45 (8), (9), and (10), 54 (4) and (5), 74 (5), 75 (6), 76 (11), and 116 (6) and section 165 of the Child and Family Services Act.  First of all only Section 165 applies to Adoption.  Section 165 (1) says "no person shall inspect, remove, alter or permit the inspection, removal or alteration of information that relates to the adoption...", However in 165 (2) (b) it does not apply "to the disclosure of non-identifying information in accordance with section 166...."  Section 166 is regarding the Disclosure of Non-Identifying Information.  Nowhere in the Ontario Child and Family Services Act -- Part VII -- Adoption, does it indicates how this data can be released.

5. As for your question #5, I do not know what information the Ministry of Social Services collects in relation to an Adoption.  I can only assume that what Michael Davies mentions in his letter is correct.

Further, in his letter he alludes to the fact that its "Ministry policy to be that upon request from an adoptee, a social worker will summarize the birth parents' medical and social histories and after ensuring that all identifying information is deleted, provide the applicant with the summary."  My problem with this is, this is just a POLICY; and policy is not the LAW.  A worker at the Adoption Reunion Registry IS empowered to browse through Adoption Records/Files, pick out certain information, then summarizes it in their own words.  Then they send that censored bit of data to the adoptee.  They do not make copies of the Adoption Records/Files, remove any and  all identifying information, re-copy the sheets of papers, and send that out.

In sections 13.1 to 13.4 of the Adoption Act; and in the Adoption Act, Financial Administration Act, Adoption Reunion Regulation No 2, it does permit the release of non-identifying formation; however, it does not say how this information can be released.

Oral Hearing:  Mr. Flaherty, you refer to in your letter you "may request all the parties to present submissions orally."  Well, I am still unemployed.  And according to a verbal phone conversation, on February 27, with your Marcus Hadley, oral submissions CAN be held in Vancouver.  I am very baffled to the fact Celia Francis advised me that oral hearings cannot be held anywhere else except in Victoria.  Why the difference?  Therefore, I request that any oral submissions be held here in North Vancouver.  I am sure that my MLA, David Schreck, will permit you to hold the oral submission in his office.

Lastly, in Michael Davies letter, the last three paragraphs, under the heading This Birth Mother's Privacy Rights.  Does this section not contain new issues and new points?  These issues and points should have been reported in the initial submissions, and not in this supplemental submission.  They should not be permitted at this time.  Otherwise, a new inquiry will have to be held, and I do not desire to go through this inquiry process again.  Therefore, I ask you Mr. Flaherty, not to consider these new issues and points.  However, if you are permitting these new issues and points, then I do have a right to comment on them.

Section 13.4 of the Adoption Act only pertains to the fact that the birth mother does not want to meet me in person, and/or to the fact that that she does not want the release of identifying information to me.  It does not relate to the release of the Adoption Records/Files in a non-identifying format.  I already know that my birth name was Helmut Andreas Sass, and that my birth mothers name is Hildegard Sass.

As per the section of "birth mothers were assured by the social worker who had conduct of the file, that the adoption file would be sealed and that no one could have access to it."  If this is to be true, then why are the workers at the Adoption Reunion Registry permitted to browse through the Adoption Records/Files?  Is this not an oxymoron statement, or what?

All along I have requested that I receive copies of my Adoption Record in a non-identifying format.

Mr. Flaherty, I have a question for you.  Why is this Inquiry taking so long?  When I contacted your office in the last week of 1994, I was informed I would receive an answer by mid January.  Mid January came and went.  I then talked to Celia Francis, and she advise me I would receive a reply at the END of January.  Well, here it is, March 8th, and still no judgement from you.   Are you stalling for some reason?  Are you waiting for when the Legislative Assembly reconvenes later this month?  It is to my understanding that Joy MacPhail has prepared new amendments to the adoption legislation, and the Assembly anticipates they will see a new Adoption Act.  Is this what you are waiting for?, to see what this new Adoption Act is all about.

I, Andrew, seek an order from the Commissioner to disclose non-identifying information held in a Government Record through the right of access of the Freedom Of Information and Protection Of Privacy Act, over-riding section 78.1 of the said ACT.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

Dated the 8th day of March, 1995.

Andrew
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